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JOINT APPENDIX 


Docket Entries i st ae 


Motion for Leave to File Supplemental Complaint, Filed 
March 10,1959 . . «© «© «© +2 «© + 


Supplemental Complaint, Filed March 10, 1959... 

Supplemental Answer of Defendants, James Mullaney, E. B. 
Gerbert, E. Cleveland Giddings, Alexander Rittmaster 
and Martin Segal, Filed March 14, 1960 se wat ae 


Supplemental Answer of Defendant, Universal Marion 
Corporation, Filed March 14, 1960 es 


Reply to Supplemental Answers of Defendants, Mullaney, 
Gerbert, Giddings, Rittmaster and Segal, Filed 
March 29,1960 . . . «© © «© «© + 

Pretrial Proceedings, Filed March 24, 1961 wee <a 


Order Amending Pretrial Order, Filed May 3, 1961 


Excerpts from Transcript of Proceedings, June 5, 1961 


Opening Statement by Mr. Wright . . . 


Excerpts from Deposition Taken by Mr, Jones at 
Hartford, Conn. in the Office of Mr. Savin's 
Counsel, Judge Elsner = Deposition of A. I, Savin 


Excerpts from Deposition of Mr. Jacob I, Goodstein 
Which was Taken in New York on December 9, 1960 


Excerpts from Annual Report of Universal Marion Corp. 
for1960 wwe le ll lt 


Excerpts from Testimony of Mr, Rittmaster , 
Excerpts from Stipulation Dated 5-24-61 . 
Excerpts from Transcript of Proceedings, June 6, 1961 
Witnesses: 
William A. Shea 
Direct . 


Cross . . 


Mortimer A, Shapiro 
Direct . 
Cross ws 
Redirect . 
Recross. 


Norman S. Nemser 
Direct . 


(ii) 
Excerpts from Transcript of Proceedings, June 8, 1961 
Witnesses; 
Bruce A. Hecker 
Direct. . 
Cross . . 
Oral Ruling by The Court 
Plaintiffs” Exhibits: 
Ex, 4 -- Excerpts from Memorandum in Opposition to Application 
For Temporary Injunction in the Supreme Court of the State 
of New York,County of New York - Index No. 10911/1957 
Ex. 5 -- Affidavit of James Mullaney dated September 17, 1957 


Ex, 6 -- Excerpts from Minutes of Special Meeting of Shareholders 
Universal Marion Corporation, September 19, 1957 nn te 


Ex, 7 -- Excerpts from Minutes of Special Meeting of the Board of 
Directors of Universal Marion Corporation Held September 20, 
1957 Sate ey Re al SOREN et ol es 


Ex, 8 -- Excerpts from Affidavit of Bruce A. Hecker, Dated 
November 13,1957 2. - 5 5 5 8 


Ex, 9 -- Excerpts from Affidavit of Augusta E. Uhl, Dated 
November 8, 1957 Ska hi veh eS 


Ex, 11 -+ Excerpts from Agreement Dated July 22, 1955 


Ex, 18 -- Excerpts from Minutes of Special Meeting of Board of 
Directors, Merritt-Chapman & Scott Corp., Dec. 26, 1956 .: 


Ex, 14 -- Letter from Edwin A. Lewis to Judge Solomon Elsner, 
Dated June 7, 1957 Se en Moly ae et ae OS 


Ex, 15 -- Excerpts from Agreement Dated June 10, 1957 


Ex. 19 -- Excerpts from Agreement Dated June 10, 1957, 
Between “Merritt” and Herbert C. Savin 


Ex. 20 -- Excerpts from Letter from Edwin A. Lewis to Hartford 
National Bank & Trust Co., Dated July 2, 1957 ‘ 


Ex. 22 -- Letter from Edwin A. Lewis to Messrs. A. I. Savin, 
Herbert C. Savin & Marvin S. Savin, dated July 3, 1957 


Ex. 23 -- Letter from Edwin A. Lewis to Hartford National 
Bank and Trust Co., Dated July 3, 1957 B 3 

Ex, 24 -- Western Union Telegram from Edwin A. Lewis to 
Hartford National Bank & Trust Co., dated July 3, 1957 


Ex, 25 -- Letter from Greeley Sturdivant to Edwin A. Lewis 
Dated July 5, 1957 is ke, colens ates “yes oe 


Ex, 26 -- Letter from Edwin A. Lewis to Judge Solomon 


Elsner, 
Dated August 12, 1957 et . 


Ex, 27 -- Agreement Made Between Merritt-Chapman & Scott Corp. 
and A. 1. Savin, Dated August 13, 1957 Sees. fe 


Plaintiffs’ Exhibits (Cont‘d.); 


Ex, 29 -- Letter from Ralph L. Ellis to Mr. Solomon 
Elsner, Esq., dated December 2, 1958 


Ex, 42 -- Affidavit of William Rosenfeld Neenan) 
Dated July 7, 1958 SARS 


Ex, 45 -- Affidavit of Irwin M. Taylor in Opposition to 
Application for Allowance of Fees [Excerpts], 
Dated January 12, 1960 eer 


Ex. 46 -- Letter from Mr. Bruce Hecker to Mr. James 
Mullaney, dated January 26,1960 . . 


Ex, 47 -- Excerpts from Complaint before the Supreme 
Court of the State of New York, County of New York . 


Ex, 49 -- Excerpts from Letter from Manning, Hollinger 
& Shea to Hon, Henry Epstein, dated July 10, 1958 * Se 


Ex. 50 -- Notice that Motion for Reargument is Granted - 9/5/58 

Ex, 52 -- Excerpts from Affidavit of Ralph L, Ellis, dated 
September 9, 1958 a ee * 

Defendants’ Exhibits: 

Ex, 6 -- Order to Show Cause-- Supreme Court of the 
State of New York - County of New York, Index 
No, 18605/1957 dated May 15,1959. . . 

Ex, 8 -- Affidavit of August E, Uhl, dated June, 1959 


Ex, 9 -- Transcript of Testimony before Aurelio, J., 
June 22, 1959 . ri * y a 3 


Ex, 10 -- Excerpt from the "New York Law Journal - ae) 3, 1959” 
by Mr. Justice Aurelio en. oS “ 


Ex, 12 -- Notice of Entry dated July 17, 1959 
Order Confirming Referee's Report, etc, and Judgment 


Ex, 13 -- Release from Universal Marion Corp., dated 
February 13, 1959 : 4 P 


Ex, 15 -- Resettled Order - Index No. 13605/1957 [Excerpts] 


Ex, 20 -- Letter from Milton M. Gottesman, Esq. to The Hon, 
Thomas A. Aurelio, dated June 18, 1959 ; 


Ex, 22 -- Excerpts from Answer in case No, - Index No. 136051957 
in the Supreme Court of the State of New York - County o 
New York - Esposito, etal, v.Segaletaj. .  . 
Findings of Fact and Conclusions of Law, Filed June 28, 1961 
Final Judgment, Filed July6,1961 . . . . 


Notice of Appeal, Filed July 12, 1961 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS H. REITER, BARRIE L. BEERE, ) 
MRS, ROSALIE ZAIDENBERG and 
MRS. IRENE LOSSBERG, 
New York, New York; and 


ALLAN A. MERINE, 
7841 Orchid Street, N.W., 
Washington, D.C. 

Plaintiffs , 


Vv. Civil Action No. 2553-57 


UNIVERSAL MARION CORPORATION, 
a District of Columbia Corporation, 
and 

LOUIS E. WOLFSON, SAUL WOLFSON, 
SAM W. WOLFSON, CECIL WOLFSON, 
NATHAN WOLFSON, JAMES MULLANEY, 
E. B. GEBERT, E. CLEVELAND GIDDINGS, 
ALEXANDER RITTMASTER and 
MARTIN SEGAL, 
Room 401, Colorado Building 
1341 G Street , N.W. 
Washington 5, D.C., 

Defendants. 


ee es ah ee ee ee eee er we” 


DOCKET ENTRIES 


Proceedings 


Complaint, appearance; filed. | 
Summons, copies (11) and copies (11) of Complaint issued - 
#1 serv. 10-11-57 #2, 3,4, 5,6, N.F.11-1-57 #7,8,9,10,11 
N.F. 10-11-57. 
Order appointing Harold T. Scott as special process server. 
(N) Sirica, J. 
Motion of pltfs. for appointment of special process server. 


Answer of deft. #1 to complt; c/m 10-28-57; Appearance of 
Andrew T. Altman; filed. 
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Proceedings 


Motion of pltfs. for production of documents; Exhibit "A"; 
P&A; c/m 11-27-57; M.C. 11-27-57; filed. 


P&A of deft. in opposition to motion to produce; c/m 12-5-57;M.C. 


Summons, copies (10) & copies (10) of complt. to defts. #2 thru 
#11. issued. 


Summons, copies (10) & copies (10) of complt. to defts. #2 thru 
#11. 


Interrogatories of Pltffs. to Deft. #1., c/m 2-11-58; filed. 


Objections of deft. #1 to interrogatories, notice; c/m 2-24-58; 
P&A; M.C.; filed. 


Motion of deft. to extend time to answer interrogatories; c/s 
2-25-58; P&A; filed. 


Consent order extending time for deft., Universal Marion Corp. 
to answer interrogatories to 3-22-58. (N), Letts, J. 


Summons, copies & copies of complt. issued vs. defts. #2-11. 


P&A of pitf. in opposition to defts' objection to interrogatories; 
c/m 3-5-58. filed. 


Objections to interrogatories by deft. overruled. One month given 
in which to answer interrogatories. (Order to be presented) 
(Rep. D. Sweet), Curran, J. 


Summons, copies (10) & copies (10) of complt. issued. 


Affidavit! of service of summons by special process server 
upon James Mullaney, E.B. Gerbert, Alexander Rittmaster 
and Martin Segal, 4-8-58; filed. 


Order overruling objections of deft., Universal Marion Corp. to 
interrogatories; directing said deft. answer on or before 
5-2-58. (signed 4-7-58), (N) Curran, J. 


Motion of deft. #1 to extend time to answer interrogatories; 
notice; c/s 4-24-58; P&A; M.C.; filed. 


Answers of defts. #7, 8,10 & 11 to complt.; c/m 4-28-58; 
appearance of Hogan & Hartson for defts. #7, 8,10 & 11; filed. 


Opposition of pltfs. to motion to extend time to answer inter- 
rogatories; c/m 5-1-58; filed. 


Order extending time for deft., Universal Marion Corp. to an- 
swer interrogatories to and including 6-15-58 & that no 
further extension to answer said interrogatories shall be 
granted said deft. (N) Morris, J. 
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Proceedings 


Motion of pltfs. to calendar cause; affidavits; P&A; M.C.; c/m 
5-29-58; filed. 


Response of deft. #1 to motion to calendar cause; ¢/m 6-5-58. 
filed. 


Opposition of defts. #7, 8, 10 & 11 to motion to calendar; c/m 
6-6-58; filed. 


Answer of deft. #1 to interrogatories; c/m 6-16-58; filed. 


Summons, copy & copy of complt. issued vs. deft. #9. N.F. 
7-9-58; filed. 


Amended motion of pltfs. to calendar cause; c/m 7-9-58; filed. 


Summons, copies (6) and copies of complt. to defts. #2, 3,4,5,6 & 9. 
Interrogatories of pltffs to deft. #7; c/s 7-23-58; filed. 
Interrogatories of pltffs to deft. #8; c/s 7-23-58; filed. 
Interrogatories of pltffs to deft. #10; c/s 7-23-58; |filed. 
Interrogatories of pltffs to deft. #11; c/s 7-23-58; filed. 


Order directing clerk to calendar cause on the General Calendar 
as to the defendants Universal Marion Corp., James Mullaney, 
E.B. Gerbert, Alexander Rittmaster and Martin Segal. Holt- 
zoff, J. (N). 


Objections of defts. #7, 8, 10 and 11 to interrogatories; P& A; 
c/m 8-1-58. M.C. 8-4-58; filed. 


Motion of defts #7, 8,10 and 11 for extension of time to answer 
interrogatories; P&A; c/m 8-1-58. M.C.,; filed. | 


Answer of deft. E. Cleveland Giddings; c/m 8-8-58; filed. 


| 
Points and Authorities of pltffs in opposition to defts objections 
to pltffs interrogatories; c/m 8-8-58; copy of letter; filed. 


Affidavit of service by special process server; c/s 7-23-58;filed. 


Opposition of pltffs to motion for extension of time to answer 
interrogatories; c/m 8-27-58; Exhibit "A"; filed. 


Answers of James Mullaney to interrogatories; c/m 7-23-58; filed. 


Answers of E.B. Gerbert to interrogatories; ¢/m 9-10-58; filed. 


Interrogatories of pltffs to deft. E. Cleveland Giddings; c/m 
9-10-58; filed. | 


Answer of deft. #10 to interrogatories; c/m 9-12-58; filed. 


Transcript of proceedings of July 23,1958; Vol. I,/pp. 1-23; 
(Reporter, Gerald Nevitt); filed. 


Date 
1958 
Sep. 18 
Sep. 24 


Sep. 25 
Oct. 1 


Oct. 15 
Oct. 15 
Oct. 15 
Oct. 15 
Nov. 20 


Nov. 21 
Nov. 21 


Nov. 21 
Nov. 28 


Dec. 5 
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Proceedings 


Objections of deft. #9 to interrogatories; c/m 9-18-58; filed. 

Order overruling objections to pltfs. interrogatories, Curran, 
J. (N). 

Answers of Martin Segal to interrogatories; c/m 7-23-58; filed. 

Answer of E. Cleveland Giddings to interrogatories; c/m 
9-30-58; filed. 

Answers of deft., James Mullaney to certain interrogatories 
dated 7-23-58; c/m 10-14-58; filed. 

Answers of deft., Martin Segal to interrogatories of 7-23-58; 
c/m 10-14-58; filed. 

Answers of deft., E.B. Gerbert to interrogatories of 7-23-58; 
c/m 10-14-58; filed. 

Answers of deft. Alexander Rittmaster to interrogatories of 
7-23-58; c/m 7-23-58; filed. 

Motion of defts. #7, 8,9, 10 & 11 to stay; c/m 11-19-58; affi- 
davit; P&A; M.C.; filed. 

Response of deft. #1 to motion to stay; c/m 11-20-58; filed. 


Order that motion to stay be heard within 10 days and case be 
returned to Call calendar forthwith. (N) McGuire, J. 


Called and to reassigned. McGuire, J. 


Opposition of pltffs to motion to stay; c/m 11-28-58; Affidavit; 
Exhibits A - F, incl.; filed. 


Order granting defts motion to stay, provided that defts attys 
advise pltffs attys of action in New York and that plfts may 
file motion to vacate stay if said action, if within 6 months 
has not proceeded to trial; without prejudice to pltffs right 
to seek to recover j counsel fees. Tamm, J. (N) 


Motion of pltffs for rehearing and amendment of order granting 
motion to stay; c/s 12-9-58; P&A; filed. 


P&A of deft. in opposition to pltf's motion for rehearing and 
amendment of order; c/m 12-11-58; filed. 


Response of deft. to motion for re hearing and amendment of 
order; c/m 12-12-58; filed. 


Order denying motion for rehearing & amendment of order 
granting deft's motion to stay, (N) Tamm, J. 


Certified copy of order of U.S. Court of Appeals for D.C. allow- 
ing the petition for leave to file petition for writ of mandamus 
(see order for details); filed. 
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Proceedings 


Order vacating order of Dec. 5, 1958 and referring cause to 
Motions Court. (N) Tamm, J. 


Motion of pltfs. for leave to file supplemental complt; c/s 
3-10-59; P & A; exhibit; exhibit A; m.cm ; filed. 


Affidavit of Milton M. Gottesman; c/s 3-13-59; Exhibits A, B, 
C & D; filed. 


Additional exhibits of defts’. #1, 2, A-F incl, 3,4 & 5 to stay; 
c/s 3-13-59; filed. 


Order denying motion to stay action; granting defts leave to 
seek an interlocutory appeal from this order to the U.S. Court 
of Appeals. McLaughlin, J. (N). 


Transcript of Proceedings 3-16-59; vol. I, pp. 1-50. (Rep. G. 
Russell Walker ) ( Court's copy); filed. 


Opposition of deft. #1 to motion for leave to file supplemental 
complt; c/m 3-23-59; filed. 


Motion of pltffs for preliminary injunction; notice; ¢/m 3-27-59; 
P@A; Exhibits I and Il. M.C.; filed. 


Transcript of proceedings of 3-20-59; pp. 1-10; reporter G. 
Russell Walker (Clerk's Copy); filed. 


Motion of James Mullaney, E.B. Gerbert, E. lettin Giddings, 
Alexander Rittmaster and Martin Segal for leave|to extend time 
to file objections; c/s 4-2-59; M.C. 4-2-59; filed. 

Motion of deft. #1 for extension of time; c/s 4-2-59; M.C. 
4-2-59; filed. 


Opposition of pltffs to deft's motion for continuance of pltff's 
motion for leave to file supplemental complt. and for pre- 
liminary injunction; c/m 4-8-59; filed. 


Motion of defts. for reconsideration of motion to stay; c/m 4-9-59; 
P&A; M.C.,; filed. | 
Withdrawal of motion for reconsideration of motion to stay filed 
4-9-59, per atty. for movants; filed. 


Motion of defts. 7,8,9,10 & 11 for stay; c/s 4-13+59; P & A; 
M.C. 4-13-59; filed. 


| 
Order granting motions of defts to extend time to file objections 
to pltfs' motions for leave to file supplemental complt and for 
preliminary injunction extending time to file objections to 
motions to and including 4-20-59 (N) Holtzoff, J. 
| 


Date 
1959 
Apr. 20 


Apr. 20 
Apr. 20 
Apr. 20 


Apr. 23 
Apr. 28 


Apr. 28 


Apr. 28 
May I 


May 12 
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Proceedings 


P and A in opposition by defts. #7 thru #11 to pltfs. motion for 
leave to file supplemental complt. c/s 4-20-59; filed. 


P and A in opposition by defts, #7 thru #11 to pltfs. motion for 
preliminary injunction; c/s 4-20-59; filed. 

Opposition of pltfs. to defts. third motion to stay this action; 
c/s 4-20-59; filed. 

P and A of deft. #1 in opposition to pltfis. motion for preliminary 
injunction; c/s 4-20-59; filed. 

Affidavit of Edmund L. Jones; c/m 4-23-59; exhibits 9, B, C;filed. 


Order denying pltf's motion for preliminary injunction. (N) 
Holtzoff, J. 


Order granting defts’ motion to stay, with leave to pltfs. to move 
to vacate stay if N.Y. proceedings are not prosecuted with due 
diligence. (N) Holtzoff, J. 


Order denying pltfs' motion for leave to file supplemental complt. 
(N) Holtzoff, J. 


Notice of Appeal by pltis; (copies mailed to Hogan and Hartson 
and Andrew T. Altmann) deposit by Wright , $5.00. 


Opinion granting motion for a stay of all proceedings until final 
disposition of proceeding in N.Y. Court for approval of pro- 
posed settlement, and granting leave to pltfs. to move to va- 
cate stay if proceeding in N.Y Court is not prosecuted with 
due diligence. {N) Holtzoff, J. 


Transcripts of proceedings, Vol. 1 2,3; pp. 1-23; 24-84; 85- 
120; Rep. Jeannette Rawls; (Appellants Copy); filed. 


Preliminary Record on Appeal delivered to U.S.C.A.; Deposit 
by Milton M. Gottesman, Atty. $2.75. 


Receipt from U.S.C.A. for original record; filed. 


Cost bond on appeal of Julius H. Reiter with The Travelers 
Indemnity Co. in the sum of $250.00 approved (fiat) , Sirica, J. 


Record on appeal delivered to U.S.C.A.; deposit by Gottesman, 
$2.75; filed. 

Receipt from U.S.C.A, for original papers; filed. 

Transcript of proceeding 4-10-59, Vol. I, pp. 1-23; 4-22-59, 
Vol. I, pp. 24-84; 4-23-59, Vol. D1, pp. 85-120. Rep. J. 
Rawls (Clerk's Copies); filed. 
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Proceedings 


Motion of defts for leave to file supplemental answer; c/m 
2-8-60; P & A; exhibit A; M.C. 2-8-60; filed. 


Certified copy of judgment of USCA vacating orders under re- 
view, dismissing as moot the appeal in #15 146 and the pe- 
tition for writ of mandamus in #15 237, vacating the injunc- 
tive order entered 7-16-59 in #15 ,146; appellants! to recover 
costs; copy of opinion attached. (N/Ap); filed. 


Bill of costs as taxed by Clerk of USCA in amount of $692.36; filed. 


Return of original record transcript and original preliminary 
record and transcript to District Court files from Clerk USCA. 


Stipulation of counsel extending time for pltfs to oppose defts 
motion for leave to file supplemental answer to and includ- 
ing March 1, 1960 ; filed. 


Motion of deft #1 for leave to file supplemental answer; P & A; 
exhibit; c/m 2-19-60; M.C. 2-19-60; filed. 


Response of pltf to defts motions for leave to file supplemental 
answers; c/m 2-29-60; filed. 


Judgment for costs in amount of $692.36 paid and satisfied per 
atty for pltfs; filed. 


Motion for production of documents under Rule 34; Exhibit A; 
P & A; c/m 3-14-60; M.C. 3-14-60; filed. 


Order granting defts leave to file supplemental answers; pltfs 
directed to file reply within 15 days from date of this order 
(N) Tamm, J. 


Supplemental answer of defts 7-11 incl to complaint; filed. 
Supplemental answer of deft 1 to complaint; c/m 3+14-60; filed. 


Stipulation of counsel extending time to object or move with 
respect to pltfs motion for production to and incl 3-28-60; filed. 


Opposition of defts #7-11 incl to pltfs motion for production of 
documents; c/m 3-28-60; filed. | 


Opposition of deft 1 to motion of pltf for production c/m 3-28;filed. 


Reply of pltf to supplemental answers of defts to complt; c/m 
3-29-60; filed. 


Transcript of proceedings of April 13, 1960; pp. 1-3; Reported 
by Elaine O. Wells. (Court Copy); filed. 


Date 
1960 
Apr. 25 
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Proceedings 


Order that defts Universal Marion Corporation, James Mullaney, 
E.B. Gerbert, E. Cleveland Giddings, Alexander Rittmaster 
and Martin Segal produce and permit pltfs to inspect and copy 
documents described in para1,4,and5 of pltfs motion for 
production; that production of documents described in para 1 
of said motion may be made in New York City; provided further 
that this order shall be without prejudice to right of deft Uni- 
versal Marion Corp to apply to Court for order excluding from 
para 5 of said motion any documents or portions thereof which 
it regards as confidential and disclosure should not be made; 
and further ordered that pltfs request for production of docu- 
ments described in para 2 and 3 of their motion is hereby 
denied. (N) Tamm, J. 


Called. Asst Pretrial Examiner. 


Stipulation of counsel re production of documents; Exhibits "A" 
filed. 


First notice under Rule 13. 


Motion of pltff to certify to ready calendar; c/m 10-6-60; 
Exhibit; Affidavit. M.C. 10-11-60; filed. 


Motion of defts for summary judgment; c/m 10-14-60; Affidavit 
Exhibit A; P&A; Exhibit; M.C. 10-14-60; filed. 


Opposition of defts 7, 8,9, 10 &11 to motion to calendar; c/m 
10-14-60; filed. 


Response of deft. #1 to motion for summary judgment, c/m 
10-21-60; filed. 


Motion of pltfs. to extend time for answering deft's motion for 
summary judgment until after the Court has ruled on pltf's 
motion to certify to ready calendar; c/mailing;M.C. filed. 


Supplemental affidavit of pltfs. in support of motion to certify 
to ready calendar; c/m 10-21-60; exhibits "A" & "B": filed. 


Order granting to and including Dec. 10, 1960, within which to 
complete discovery procedures; thereafter case to be placed 
on ready calendar on request. (N) Hart, J. 


Notice of defts. 7, 8, 10 & 11 to take oral depositions of A. I. 
Savin, Solomon Elsner & Aaron Nassau; c/m 11-15; filed. 


Order extending time for filing defts' statement of material facts 
to and including Nov.19, 1960, and time for filing pltfs' oppo- 
sition to defts' motion for summary judgment to fifteen days 
after statement filed; pendency of motion for summary judg- 
ment shall not delay certification to ready calendar as pro- 
vided by Order of Nov. 9, 1950. (N) Hart, J. 
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Proceedings 


Statement of material facts by defts. 7, 8,10 & 11; ie 11-17; filed. 


Opposition of pltf. to deft's motion for summary jud 
12-2; filed. 


Notice of defts 7, 8,10 & 11 to take oral deposition |of Jacob I. 
Goodstein; c/m 12-5-60; filed. 


Letter of Milton M. Gottesman to assignment commissioner 
per order of Nov. 9, 1960; filed. 


Deposition of A.I. Savin by defts; published and filed. 


Reply of defts to opposition of pltfs to motion for summary judg- 
ment; c/m 12-22-60; filed. 


Statement of genuine issues by pltffs; c/s 12-30-60; filed. 


gment; 


Affidavit of pltffs in opposition to defts' motion for summary 
judgment; c/s 12-30-60; filed. | 


Response of individual defts. to document entitled "pltffs. 
statement of genuine issues." c/m 1-4-61; filed. 


Motion for summary judgment argued and submitted (Rep. D. 
Sweet), Walsh, J. 


Memorandum of Opinion denying motion of defts. Mullaney, 
Gerbert, Rittmaster and Segal for summary judgment. (N) 
Walsh, J. 


Order denying defts' motion for summary judgment. (N). Walsh,J. 


Summons (1) copy (1) & copy (1) of complt.issued to #2. N.F. 
2-9-61. 
| 


Motion of defts. for severance and trial on limited issue; c/m 
1-24; P & A; M.C. 'fiat’ Walsh, J. 


Deposition of Jacob I. Goodstein 12-3-60. published) and filed. 
Opposition of pltffs. to motion for severance; c/m 1|-30-61; filed. 


| 
Motion of pltffs. for assignment of entire case to a single judge; 
c/m 1-30-61; filed. 


Order denying motion of pltffs. for assignment of entire case to 
a single judge, without prejudice. AC/N (N.) Pine, C.J. 


Stipulation of counsel for pltffs. & defts. re documents; exhibit 
A; filed. 
Stipulation of counsel for pltffs. and deft.#1 re documents; filed. 


Mar. 24 
Mar. 27 


Mar. 27 
Mar. 30 
Mar. 30 
Apr. 8 


Apr. 14 


Apr. 15 
Apr. 25 
May 3 


Jun. 1 
Jun. 1 


Jun. 5 
Jun. 6 


dun. 6 
Jun. 7 
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Proceedings. 


Requests for admission of Fact by pltff., c/s 2-21-61 & Schedule 
A; filed. 

Order denying. without prejudice, motion for severance & trial 
on limited issues. (N) Walsh, J. 


Motion of defts. to strike plttf’s Requests for Admission or, in 
the alternative, for an order granting reasonable time within 
which to admit. deny or otherwise move as to said requests; 
Notice; c/s 2-23-61; P & A. filed. 


Pretrial Proceedings (Asst. Pretrial Examiner). 


Suggestion of death of deft. E. Cleveland Giddings on 9-29-60, 
per atty. for defts.; filed. 


Cause dismissed without prejudice as to defts. #2,3,4,5, 6, 
and 9 only per counsel. 


Objections of individual defts. to Pre trial Examiners order, 
c/m 3/30/61; P & A; M.C. 3/30/61; filed. 


Objections of deft. #1 to pretrial examiner's order, c/m 3/30/61 
M.C. 3/30/61; filed. 


Response of pltff. to deits. objections to pre-trial order; c/m 
4-7; filed. 


Objections to pretrial order argued (modified order to be pre- 
sented); oral motion to separate trial as to res judicata and 
merits denied. (Rep. M.A. Deeds). Matthews. J. 


Plaintiff's memorandum re damages and witnesses; c/m 4-14-61; 
filed. 


Memorandum sustaining objections of individual defendants to 
pretrial order; Exhibits (N). Matthews. J. 


Order sustaining deft’s cbjections to pretrial order; amending 
pretrial order. (N). Youngdahl, J. 


Trial memo of pltffs. tiled. 


Chronology of certain matters upon which pltffs. will rely in 
support of their prima facie case; filed. 


Hearing begun; respited until 6-6-61 at 10 a.m. (reported by 
E. Wells) Tamm, J. 


Hearing resumed; respited until 6-7-61 at 10:00 a.m. (reported 
by Eva Sanche) Tamm, J. 


Stipulation of counsel re merger & the New York suit; filed. 


Hearing resumed, respited until June 8,1961 at 10:00 A.M. 
(Rep. Eva M. Sanche). Tamm, J. 
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Proceedings 


Hearing resumed; concluded; finding for the defts. (Findings 
of fact and conclusions of law and order to be presented. 
(Eva M. Sanche)). Tamm, J. 


Excerpt of proceedings 6-6-61. (Rep. Eva M. Sanche) Court's 
Copy; filed. 


Excerpt of proceedings of 6-6-61; Vol. I, Pages 1 to 12 (Rep. 
Eva M. Sanche); (Court's Copy). filed. 


Transcript of proceedings of 6-7-61; Vol. I, Pages 13 to 166 
(Rep. Eva M. Sanche) (Court's Copy). filed. 


Findings of fact and conclusions of law. (N). Tamm, J. 


Transcript of proceedings 6/5/61 and 6/6/61, Vol. A-1, pp. 
1-189; (Rep. E.M. Sanche) (Court Copy) filed. 


Transcript of proceedings 6/8/61, Vol. I, pp 167-293; (Rep. 
E.M. Sanche) (Court Copy) filed. 


Order dismissing complt (N) Tamm, J. 


Notice of appeal of pltfs; deposit by Gottesman $5.00 (copies 
mailed to Hogan & Hartson and Andrew T. Altman); filed. 


Stipulation of counsel re corrections to be made in transcripts 
(Fiat) Tamm, J.; filed. 


Exhs. #1 through 13, 15 through 23, of deft; filed. 
Exhs #2 through 55 of pltf; filed. 


Transcript of trial proceedings, Vol. A-1, pp 1-189 (Rep: E.M. 
Sanche) (Appellant's copy); filed. 


Transcript of excerpt of proceedings, Vol. I, pp. 1-12 (Rep: 
E.M. Sanche) (Appellant's copy); filed. 


Transcript of proceedings, Vol. I, pp. 13-166 (Rep: | E.M. 
Sanche) (Appellant's copy); filed. 


Transcript of trial proceedings, Vol. II, pp. 167-293 (Rep. 
E.M. Sanche) (Appellant's copy); filed. 


[Filed March 10, 1959] 
MOTION FOR LEAVE TO FILE SUPPLEMENTAL COMPLAINT 


Plaintiffs move the court for leave to file a Supplemental Complaint, 
copy of which is attached hereto, on the ground that the additional transac- 
tions and agreements stated therein have been undertaken by the defendants 
since the date of the filing of the plaintiffs’ Complaint, pursuant to the con- 
cert of action alleged in the said Complaint, and that it is in the interest of 
justice that all issues between the plaintiffs and the defendants be litigated 
in this action. 

/s/ Milton M. Gottesman 
/s/ Robert L. Wright 
Attorneys for Plaintiffs 
[Certificate of Service] 


[Filed March 10, 1959] 
SUPPLEMENTAL COMPLAINT 


1. Since the time when Complaint was filed herein, the following 
additional acts have been committed by the defendant officers and directors 
in carrying out their unlawful concert of action with the Wolfson defendants 
to mulct the defendant Universal Marion Corporation at the expense of the 
plaintiffs and the other public stockholders, as described in the Complaint 
herein: 

2. Commencing in October of 1957 and continuing up to and includ- 
ing the present time, the defendant officers and directors have caused the 
defendant Corporation to make payments to the defendant, Louis E. Wolf- 
son, in the amount of $1,000.00 per month as an "expense allowance,” 
which amount was increased to $2,291.67 as of April 1, 1958. Also com- 
mencing in October of 1957, the defendant officers and directors have caused 
the defendant corporation to pay monthly "expense allowances" of $500.00 
each to defendants Cecil Wolfson and Sam W. Wolfson, respectively. Said 
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payments were made solely as a result of the control of the defendant 
Corporation by the Wolfson defendants and have resulted in the dissipation 
of the Corporation's earnings and the impairment of the equity jof the plain- 
tiffs and the other public stockholders without benefit to the defendant Cor- 
poration. 
3. Since the date of the filing of the Complaint in this action, the 
defendant officers and directors have continued to tie up a major part of 
the Corporation's capital in the acquisition of shares of stock of the Mer- 
ritt-Chapman & Scott Corporation, a corporation owned and controlled by 
the Wolfson defendants. Instead of investing its working capital in opera- 
tions of Universal Marion Corporation that would realize the maximum 
earnings to the stockholders which would qualify for the tax benefits in- 
herent in the Corporation's seventeen million dollar tax loss carry-forward, 
the said defendants have invested over one million dollars ($1 000 ,000) of 
the Corporation's working capital in the acquisition of an additional 71 ,300 
shares of Merritt-Chapman stock over and above the 250 000 shares covered 


by the Savin Agreements described in paragraphs 6 through 9 pf the Com- 


plaint herein. The price paid for a large part of the said stock was sub- 
stantially in excess of its market value on the respective dates of acquisi- 
tion. By continuing the aforesaid course of conduct after the filing of the 
Complaint herein, the said defendants have caused the defendant Corpora- 
tion to increase its holdings of Merritt-Chapman stock to a total of 
341,700 shares as of October 13, 1958, at a total cost to the defendant 
Corporation of $7,111,152, resulting in an aggravation of the injury alleged 
in paragraph 9 of the Complaint. 
4. On or about February 1, 1959, the defendant officers and di- 
rectors, acting in concert with the Wolfson defendants, caused the defend- 
ant Universal Marion Corporation to enter into an agreement jwith them- 
selves, Louis E. Wolfson, Merritt-Chapman & Scott Corporation, and the 
Messrs. A. I. Savin, H. C. Savin and M. S. Savin, as well as certain stock- 
holders of the defendant Universal Marion Corporation, providing for addi- 
tional benefits to themselves and the Wolfson defendants at the expense of 
the plaintiffs and the public stockholders of Universal Marion Corpora- 


tion, to wit: 
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(a) The said defendants caused the defendant Corporation to waive 


its right to terminate the three agreements of July 1, 1957, as amended on 
August 16, 1957, with A. I. Savin, H. C. Savin, and M. S. Savin respectively 
for the purchase of a total of 150 000 shares of Meritt-Chapman stock, in 
consideration for a reduction of the balance due on the purchase price for 
the said shares from a total of $2,950,200 to $2 ,800 ,200, thus finalizing 
and perpetuating the wrongdoing inherent in the original expenditure of 


the Corporation's working capital for this purpose, as set forth in para- 
graphs 6 through 9 of the Complaint herein. 

(b) The said defendant officers and directors also caused the de- 
fendant Corporation to make an agreement with defendants Mullaney, Ger- 
bert, Rittmaster, and Louis E. Wolfson, under which the latter may purchase 
one million dollars ($1,000,000) worth of the Corporation's holdings of 
Merritt-Chapman stock at a substantially lower price than the defendant 
Corporation paid for the stock, depending upon the average market price 
of the said stock during a twenty-day period in the future. 

(c) The said defendant officers and directors caused the Corpora- 
tion to agree to the dismissal with prejudice of an action brought by certain 
stockholders in the New York State Supreme Court and to obtain the dis- 
missal with prejudice of the action brought by the plaintiffs herein, and to 
release all of its rights, claims and causes of action against themselves 
as officers and directors, and against the Wolfson defendants, in any pro- 
ceeding by the defendant Corporation or any of its stockholders involving 
the subject matter covered by the said New York Supreme Court action or 
any matters similar thereto. In particular, the said defendants have at- 
tempted to cause the Corporation to release all rights, claims and causes 
of action which the Corporation may have against themselves and the Wolf-— 
son defendants arising out of the aforesaid Agreements of January 1, and 
July 1, 1957 with the Savins, and the Agreement of July 15, 1957 with the 
Wolfson defendants and Southern Pipe and Supply Co. described in para- 
graph 11 of the Complaint herein including rights asserted derivatively 
by the plaintiffs in this action in this court. 
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5. On or about February 13, 1957, in accordance with the aforesaid 
agreement, the defendant officers and directors, acting in concert with the 
Wolfson defendants, caused the Corporation to execute an instrument en- 
titled "Stipulation of Settlement," captioned in the Supreme Court of the 
State of New York, County of New York, embodying the terms of the fore- 
going agreement described in paragraph 4 hereinabove, and have also caused 
the Corporation to agree to apply to the said New York court for approval 
of the said "Stipulation of Settlement." On that same date, the said defendants 
caused the defendant Corporation to execute a release in favor of themselves, 
the Wolfson defendants, and others not parties to this action, in accordance 
with the terms described in subparagraph (c) hereinabove, to be delivered 
upon the final consummation and approval of the aforesaid "Stipulation of 
Settlement.’ An unexecuted copy of the purported Stipulation and Release 
is attached hereto as Exhibit A. 

6. The said document, although designated as a ‘Stipulation of 
Settlement" and although purporting by its terms to release the aforesaid 
rights and causes of action of the defendant Universal Marion Corporation 
for good and fair consideration, in truth and in fact constitutes|/an unlawful 
dissipation by the said defendants of valuable corporate rights and assets 
for the sole benefit of the defendant officers and directors and |the Wolfson 
defendants, without providing any benefit to the Corporation and its public 
stockholders. In waiving its right to terminate the unlawful Savin Agree- 
ments of July 1, 1957 under paragraphs 2 and 3 of the said "Stipulation," 
the defendant officers and directors have confirmed rather than corrected 
the wrongdoing inherent in their original decision to tie up a major portion 
of the Corporation's working capital in a single investment in the unmarket- 
able stock of a corporation controlled by the Wolfson defendants. The said 
agreement does not even purport to provide any relief to the Corporation 
for injuries sustained as a result of the issuance of 171,300 shares of its 
capital stock to the Wolfson defendants in exchange for the assets of the 
Southern Pipe and Supply Co. None of the defendants named herein are 
required to account to the Corporation for any damages, and no injunctive 
relief is provided against their continuing to engage in the same kind of 
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discriminatory and prejudicial actions as are alleged by the Complaint 
herein. In fact, none of the relief sought against the defendants in this ac- 
tion has been obtained by the said settlement agreement. The only effect of 
the said agreement is to inflict additional injuries on the defendant Cor- 
poration in the form of liability for the costs and expenses of negotiating 

and litigating the so-called "Stipulation of Settlement" in the New York court 
and for the fees and expenses of the attorneys and accountants for all the 


numerous and superfluous parties to the New York proceeding as provided 


in paragraph 9 and 10 of the said "Stipulation." 

WHEREFORE, plaintiffs pray that other and further relief be granted 
herein as follows: 

I. That Universal Marion Corporation be awarded damages from 
the Wolfson defendants and the defendant officers and directors for the addi- 
tional injuries which it has sustained as the result of the continued diver- 
sion of its working capital into the shares of Merritt-Chapman stock since 
the filing of the Complaint herein. 

Ul. That Universal Marion Corporation be awarded damages from 
the Wolfson defendants and the defendant officers and directors for the in- 
juries which it has sustained as the result of the aforesaid payments for 
"expense allowances" to the Wolfson defendants. 

Il. That the defendant officers and directors be enjoined from caus- 
ing the Corporation to enter into further dealings with themselves and the 
Wolfson defendants or with corporations and concerns owned and controlled 
by the said defendants, and in particular from causing it to make any further 
acquisitions of the shares of Merritt-Chapman stock. 

IV. That the defendant officers and directors be enjoined from en- 
tering into any agreements or causing Universal Marion Corporation to enter 
into any agreements, or to take any actions, which purport to release, cur- 
tail or limit any claims, rights, or causes of action which the said Corpora- 
tion has itself refused to enforce and which the plaintiffs herein have asserted 
derivatively on its behalf. 
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V. Such other and further relief as the Court shall deem equitable 
| 


and just. 
/s/ Milton M. Gottesman 
/s/ Robert L. Wright 


Attorneys for the Plaintiffs 
Wyatt Building 
Washington 5, D.C. 


Of Counsel: 


Julius H. Reiter 
667 Madison Avenue 
New York, New York 


[Filed March 14, 1960] 
SUPPLEMENTAL ANSWER OF DEFENDANTS, 
JAMES MULLANEY, E. B. GERBERT, E. CLEVELAND 
GIDDINGS, ALEXANDER RITTMASTER AND MARTIN SEGAL 
Come now the defendants , James Mullaney, E. B. Gerbert, E. Cleve- 
land Giddings, Alexander Rittmaster and Martin Segal, and with leave of 
Court first had and obtained, show the Court as Third and Fourth Defenses 
the following: 
Third Defense 
A derivative stockholders’ suit, in which these defendants, among 
others, were named as defendants and which involved the identical trans- 
actions here complained of, was filed in the Supreme Court of the State of 
New York, County of New York, entitled "Angelo S. Esposito, et al., plain- 
tiffs, v. Martin Segal, et al., defendants, (Index No. 13605/1957)." In that 
suit, pursuant to the terms of a Stipulation of Settlement, a copy of which 
has heretofore been filed herein, the Court by order and judgment filed 
on the 17th day of July, 1959, approved the Stipulation of Settlement as fair, 
reasonable and adequate, and dismissed the complaint on the merits. Said 
judgment has become final and its terms have been carried into effect. 
Fourth Defense 
Pursuant to the terms of the Stipulation of Settlement and the final 
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order and judgment entered by the Supreme Court of New York, County of 
New York, in the case of Angelo S. Esposito, et al., plaintiffs, v. Martin 
Segal, et al., defendants, No. 13605/1957, more particularly referred to in 
the third defense above, the defendant Universal Marion Corporation, by its 
deed of release dated the 13th day of February, 1959, and delivered to these 
defendants and the other parties named therein, did, for good and valuable 
consideration, remise, release and forever discharge the parties named in 
the said deed of release, including these defendants, their respective heirs, 
executors, administrators , successors and assigns, jointly and severally, 
from and in regard to every matter, claim or cause of action mentioned or 
alleged or embraced in the pleadings, in the said Esposito suit, and any and 
every matter, claim or cause of action arising out of or in connection with 
any transaction referred to in said pleadings. 

The matters, claims, causes of action and transactions referred to 
in said release are the same matters, claims, causes of action and trans- 
actions as are set forth in the complaint herein and in the said Esposito 


suit. Said release does, and was intended to, release and discharge these 


defendants from any and all claims asserted in the complaint filed herein. 


Atrue copy of said deed of release is attached hereto and made a 
part hereof. 
HOGAN & HARTSON 
By - /s/ Edmund L. Jones 
By - /s/ Frank F. Roberson 


Attorneys for Defendants, 
Mullaney , Gerbert , Giddings, 
Rittmaster and Segal, 
800 Colorado Building, 
Washington 5, D.C. 
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[Filed March 14, 1960] 
SUPPLEMENTAL ANSWER OF DEFENDANT, 
UNIVERSAL MARION CORPORATION 
Come now the defendant, Universal Marion Corporation, and with 
leave of Court first had and obtained, show the Court as Third and Fourth 
Defenses the following: | 
Third Defense 
A derivative stockholders’ suit, in which the corporation, among 
others, was named as a defendant and which involved the identical trans- 
actions here complained of, was filed in the Supreme Court of shoe State of 
New York, County of New York, entitled "Angelo S. Esposito, et al., plain- 
tiffs, v. Martin Segal, et al., defendants, (Index No. 13605/1957)." In that 
suit, pursuant to the terms of a Stipulation of Settlement, a copy of which 
has heretofore been filed herein, the Court by order and judgment filed on 
the 17th day of July, 1959, approved the Stipulation of Settlement as fair, 
reasonable and adequate, and dismissed the complaint on the merits. Said 
judgment has become final and its terms have been carried into effect. 
Fourth Defense 
Pursuant to the terms of the Stipulation of Settlement aha the final 
order and judgment entered by the Supreme Court of New York, County of 
New York, in the case of Angelo S. Esposito, et al., plaintiffs, vy. Martin 
Segal, et al., defendants, No. 13605/1957, more particularly referred to in 
the third defense above, the defendant, Universal Marion Corporation, by 
its deed of release dated the 13th day of February , 1959, and delivered to 
the defendants, James Mullaney, E. B. Gerbert, E. Cleveland Giddings, 
Alexander Rittmaster and Martin Segal and the other parties named therein, 
did, for good and valuable consideration, remise, release and forever dis- 
charge the parties named in the said deed of release, including the defend- 
ants, James Mullaney, E. B. Gerbert, E. Cleveland Giddings, Alexander 
Rittmaster and Martin Segal, their respective heirs, executors, administrators , 


successors and assigns, jointly and severally, from and in regard to every 


matter, claim or cause of action mentioned or alleged or embraced in the 


pleadings, in the said Esposito suit, and any and every matter), claim or 
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cause of action arising out of or in connection with any transaction refer- 
red to in said pleadings. 

The matters, claims, causes of action and transactions referred 
to in said release are the same matters, claims , causes of action and 
transactions as are set forth in the complaint herein and in the said Esposito 
suit, Said release does, and was intended to, release and discharge the 
defendants , James Mullaney, E. B. Gerbert, E. Cleveland Giddings, Alex- 
ander Rittmaster and Martin Segal, from any and all claims asserted in 
the complaint filed herein. 

/s/ Andrew T. Altmann 
/s/ George E. Fiather, Jr. 


Attorneys for Defendant, 

Universal Marion Corporation, 
501 Colorado Building, 
Washington 5,D.C. 


[Filed March 29, 1960] 


REPLY TO SUPPLEMENTAL ANSWERS OF 
DEFENDANTS, MULLANEY, GERBERT, 
GIDDINGS, RITTMASTER AND SEGAL 
Plaintiffs, Julius H. Reiter, et al., in reply to the Supplemental 
Answers of defendant Universal Marion Corporation and defendants , Mul- 
laney , Gerbert, Giddings, Rittmaster and Segal, show the court as follows: 
1. Plaintiffs admit: 

(a) that a stockholders' derivative suit, in which the defendants 
in this case, together with eleven other persons, were named as defendants, 
was filed in the Supreme Court of the State of New York, County Of New 
York, entitled "Angelo S. Esposito, et al., plaintiffs, v. Martin Segal, et 
al., defendants (Index No. 13 605/57); 

(b) that some of the matters complained of by the plaintiffs 
herein were also involved in the said New York suit; 

(c) that a stipulation of settlement (hereinafter referred to as 
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the Esposito settlement) was made with the plaintiffs in that suit (herein- 
after referred to as the Esposito plaintiffs) on February 13, 1959 and that 
the stipulated settlement was carried into effect; 
(d) that an order purporting to approve the said settlement as 
fair, reasonable and adequate was entered by the said New York Supreme 
Court on July 17, 1959; and 
(e) that the complaint in that action has been dismissed on the 
merits. 
2. Plaintiffs deny: 
(a) that the aforesaid Esposito settlement satisfied the claim 
for relief asserted in this action; 
(b) that the said settlement was a fair, reasonable or adequate 
disposition of the claim for relief asserted in this action; 
(c) that the matters, claims, causes of action and transactions 
set forth in this complaint were presented to or considered by the said New 
York Court in the said Esposito action; 
(a) that the said New York Court lawfully authorized, or had 
any lawful jurisdiction to authorize, the release by the defendant corpora- 
tion of the claims and causes of action asserted by these plaintiffs in this 
court; and 
(e) that the parties to the said Esposito action had any lawful 
authority to release or discharge these defendants from the claims asserted 
in this action. 
3. Plaintiffs affirmatively allege that the defendants may not rely 
on the said Esposito settlement, or the judgment entered thereupon, to bar 
the claim asserted in this action because that settlement was obtained by 
the defendants’ own inequitable conduct. The said settlement was the conse- 
quence of an inequitable scheme, devised by the defendants and carried out 
by them in complicity with the Esposito plaintiffs, to obtain for the defendant 
officers and directors a release of the liability asserted against them in 
this action without any adjudication of its merits and without any satisfaction 
thereof. Pursuant to the said scheme, defendants engaged in a course of 
conduct designed to harass and delay these plaintiffs and to preclude a trial 
of this case, as more fully set forth hereinbelow: 
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(a) The defendants’ overt efforts to prevent this case from 


going to trial commenced on or about August 1, 1958. At that time, this 


case had been pending for ten months. Service of process had been obtained 
upon the defendant corporation and upon all of its officers and directors, 
and the case had been calendared by order of this court over the defendants’ 
objections. The defendants had also been ordered by this court to comply 
with plaintiffs’ several discovery motions, and plaintiffs had prepared this 
case for trial. 

(b) As of that same date, only a single officer of Universal 
Marion Corporation had been served in the Esposito action, no discovery 
had been commenced by the Esposito plaintiffs , and that case was not even 
at issue. The Esposito plaintiffs, by their failure to move their case for- 
ward to trial and by the manifestly untriable nature of their complaint it- 
self, as well as by other conduct, had shown that they were interested in 
settlement rather than trial, that they were not prepared to go to trial, and 
that they would accept any terms which would allow counsel fees for their 
attorneys, whether or not such settlement terms remedied the injury to 
Universal Marion Corporation and its stockholders. Moreover, the Espo- 
sito action was subject to dismissal under New York law unless the Espo- 
sito plaintiffs posted a bond for the defendants' expenses and attorneys’ 
fees, which the defendants' New York counsel had demanded in the amount 
of $50,000. 

(c) The defendants decided to make, and they did in fact make, 
a settlement with the Esposito plaintifis because the said New York plain- 
tiffs were incapable of proceeding to trial regardless of the sufficiency of 
the settlement terms offered. Instead of making an offer to these plaintiffs 
to settle this action subject to the approval of this court, or defending their 
conduct at atrial, the defendants sought to provide by agreement with the 
Esposito plaintiffs in the New York action, for the dismissal of this action 
and the release of the liability asserted here. The principal attorneys for 
the Esposito plaintiffs subsequently offered to split their counsel fees in 
the Esposito case with the attorneys for these plaintiffs if these plaintiffs 
would abandon this action and join in the Esposito settlement. These 
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| 
plaintiffs rejected this proposal, however, because the said settlement 
provided no relief for the wrongdoing asserted in this action, but instead, 
condoned and confirmed much of the said wrongful conduct. Nevertheless, 
the Esposito plaintiffs agreed to the purported release and dismissal of 
this action as a means of settling their action, although none of these plain- 
tiffs gave them any authority to do so. 
(ad) In order to prevent this case from proceeding to trial be- 
fore the Esposito settlement could be executed and reduced to judgment 
in the New York Court, the defendants engaged in the following |maneuvers: 
They agreed to waive their right to compel the Esposito plaintiffs to post 
security for defendants’ expenses and to have that action dismissed for 
failure of those plaintiffs to meet that requirement of New York law. They 
agreed to enter voluntary appearances in the Esposito action on behalf of 
Louis E. Wolfson, who had resisted service here, and on behalf of James 
Mullaney and E. B. Gerbert, the defendant Corporation's principal officers, 
who had previously been served here but were not subject to service in 
New York. After unsuccessfully opposing plaintiffs’ discovery in this ac- 
tion, they voluntarily made defendants Mullaney and Rittmaster available 
for pre-trial examination in the Esposito action, although the Esposito 
plaintiffs were not entitled to such pre-trial discovery under New York 
procedure. They then used these depositions as the ostensible occasion 
for making their aforesaid settlement. 
(e) While thus collaborating with the Esposito plaintiffs , the 
defendants engaged in a concurrent series of maneuvers to harass these 
plaintiffs and to delay this action. After unsuccessfully attempting to in- 
timidate these plaintiffs by improper threats, defendants’ ey York at- 
torneys obtained an ex parte order from the New York Court in the Espo- 


sito action compelling these plaintiffs to show cause why they ‘should not 


be punished in contempt of that court for their continued prosecution of 
this action. These plaintiffs were thus compelled to retain New York 
counsel to appear specially in the Esposito action and to submit affidavits 
and a memorandum in opposition thereto. When the New York Court sub- 


sequently dismissed this contempt proceeding as unfounded, the defendants 
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brought three successive proceedings in this court for a stay of this ac- 


tion. The first such proceeding resulted in an erroneous stay order which 


was vacated pursuant to an order of the Court of Appeals for this District 


entered on February 26,1959. The second proceeding resulted in a denial 
of the requested stay order by a second District Judge. The third proceed- 
ing resulted in the granting of the requested stay order by a third District 
Judge, which order was vacated by a decision of the Court of Appeals handed 
down on December 10,1959. While the latter appeal was pending, however, 
the Esposito settlement was approved by the aforesaid order of the New 
York Supreme Court of July 17, 1959, notwithstanding the prior entry on 
June 16, 1959 of a temporary injunction by the Court of Appeals for this 
District restraining the performance of that settlement pending its deter- 
mination of the propriety of the purported release of this action in connec- 
tion therewith. 

(f) The entry of the said New York order before the said appeal 
could be heard, and before this court could hear and decide the merits of 
this action, was thus brought about by means of the foregoing inequitable 
conduct on the part of the defendants. The prior termination of the Espo- 
sito case was not the result of the Esposito plaintiffs' diligence in prosecut- 
ing their suit, but was, instead, the result of the unpreparedness of the 
Esposito plaintiffs, their indifference to the corporate rights they were pre- 
suming to assert, and the vulnerability of the Esposito action itself, as 
well as the defendants’ exploitation of those defects to their own benefit 
and to the detriment of these plaintiffs and the other public stockholders 
of Universal Marion Corporation. 

(g) In obtaining the said New York order, neither the defend- 
ants nor the Esposito plaintiffs presented to the New York Court the issues 
raised in this action, and the said Esposito settlement, itself, provided 
none of the relief sought herein. As the result of that settlement, however, 
Universal Marion Corporation was compelled to pay more than $106,000 
in fees to the attorneys for the Esposito plaintiffs , to the New York attorneys 
for the individual defendants, and to the Referee who approved the Esposito 
settlement. That settlement also obligated the corporation to sell to certain 
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individual defendants certain stock owned by the corporation at a lower 
price than the corporation had paid for it. The net effect of the Esposito 
settlement was thus to benefit the individual defendants and the aforesaid 
New York attorneys at the expense of the defendant corporation, 
WHEREFORE, plaintiffs pray that defendants’ Third and Fourth 

Defenses, as set forth in their Supplemental Answers, should be stricken 
and that the defendants should be precluded from relying in this! action upon 
the Esposito settlement which was made and obtained by their aforesaid in- 
equitable conduct. 

/s/ Milton H. Gottesman 

/s/ Robert L. Wright 


Attorneys for Plaintiffs 
Wyatt Building | 
Washington 5,D.C. 


[Certificate of Service] 


[Filed March 24, 1961] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
Stockholders' derivative action. 
PLAINTIFFS, five minority stockholders of Universal Marion Cor- 
poration, a District of Columbia corporation up to May 29 , 1959, formerly 
known as Capital Transit Company, contend that defendants Mullaney , Ger- 
bert, Rittmaster, and Segal, all officers and/or directors of said Corpora- 


* 
tion, together with Louis E., Saul, and Sam W. Wolfson, controlling stock- 


holders in Universal Marion, have controlled Universal Marion and have 
engaged in a concert of action to manage Universal Marion for the benefit 
of defendants and said Wolfsons, to the detriment of the plaintiffs and other 
public stockholders. 
| 


Named as defendants in this action, but it was dismissed asto them, 
without prejudice, as of the date of this pretrial in view of nonservice. 
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Plaintiffs assert that in 1956, upon revocation of its transit franchise, 
said corporation sold its transit assets for approximately $13,500 000 con- 
sisting of real estate notes and cash; that at that time the management of 
the corporation, including defendants , recommended that , instead of liquidat- 
ing the corporation and distributing the assets to the stockholders, it would 
be to the stockholders' advantage to continue the corporate business for 
the purpose of engaging in new ventures; 

That since 1956 and/or before that year all of the defendants have 
been connected as officer, director , stockholder, or otherwise with other 
corporations or business enterprises controlled by said Wolfsons, particu- 
larly Louis E. Wolfson; 

That commencing in 1956, defendants caused Universal Marion to 
acquire stock and assets of Wolfson-controlled corporations for the purpose 
of serving their own special business interests and those of the Wolfsons, 
in violation of their fiduciary duty to and to the detriment of Universal 
Marion and the public stockholders therein; that as the result of defendants' 
mismanagement of the corporation, it has sustained losses of more than 
$3,000 000 and further similar losses will be sustained unless appropriate 
injunctive relief is granted. 

Plaintiffs complain particularly of the following transactions of 


Universal Marion negotiated and/or authorized by defendants: 
1. Purchase in October, 1956, of the assets of Marion Power 
Shovel Co. and Osgood Co., two wholly-owned subsidiaries of 
Merritt-Chapman and Scott Corp., for approximately $16,950,000. 
Ps assert that at the time of said acquisition Louis E. Wolfson 


was Chairman of the Board of Directors of Merritt-Chapman, 
and Ds Rittmaster and Gerbert were members of its Board of 
Directors and Executive Committee, at the same time serving 
as Directors and members of the Executive Committee of Uni- 
versal Marion. 

Purchase on or about July 15, 1957, of the assets of Southern 
Pipe & Supply Co. in exchange for 188,235 shares of Universal 
Marion's common stock issued to Wolfson, his family, and 
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associates, at approximately $2.25 per share less sy its 
market value of $19.25 on the American Stock Exchange on the 
same date. Ps assert that at the time of said purchase, Louis 
E. Wolfson was President of Southern Pipe and James Mullaney, 
D herein, was its controller. | 
Purchase in April, 1958, of the assets of Scullin Steel Co. in 
exchange for 592,242 share of Universal Marion common stock. 
Ps assert at the time of that purchase, Ds Rittmaster and Gerbert 
were directors of Scullin Steel as well as directors of Universal 
Marion. 
Investment of over $7,000,000 of Universal Marion's capital in 
the common stock of Merritt-Chapman and Scott, Corp., a Wolf- 


/s/ Matthews, J 


son controlled corporation, approximately $1 ,000 000 of said 

stock being acquired on the open market at prices ranging from 
about $15 to $21 per share, and the remainder from A. I. Savin, 
a principal officer and director of Merritt- Chapman, at approx- 


, 


s 


imately $23 per share, or $3.00 above market price on the N.Y. 
Stock Exchange. | 


ro 


Ps further assert that Ds Rittmaster and Gerbert ,‘who nego- 
tiated the purchase of Merritt stock by Universal Marion from 
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Savins, were members of Merritt-Chapman's Board of Directors 

and Executive Committee and knew that Merritt had an agree- 

ment with Savins giving Merritt an absolute right to purchase 

said stock at its market price on the N.Y. Stock Exchange, or 

at $3 less per share than Universal Marion was miade to pay; 

that Ds' decision to buy the Savin stock for Universal Marion 

at $23 per share was made in order to settle certain business 

disputes between the Savins and Merritt at the expense of Uni- 

versal Marion. 

Ps further assert that the only income-producing todupteiat facilities 
in which the defendant officers and directors invested the capital of Uni- 
versal Marion Corporation were the aforesaid acquisitions from companies 
| 
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owned or controlled by the Wolfsons, and that aside from minor holdings in 
the stock of Continental Enterprises, another Wolfson company, the block of 
341,000 shares of Merritt stock represented Universal Marion's sole invest- 
ment in corporate securities as of December 31, 1957. 


Relief prayed: 
An injunction restraining defendants from entering into any 
further dealings with companies owned or controlled by themselves 


and/or the Wolfsons, and restraining the Corporation from giving 


any further advantage or benefit to defendants in the form of cash 
payments as salary, expense accounts, consultant fees, or otherwise, 
until the Corporation has been made whole for past injuries resulting 
from Ds' mismanagement. 

Money damage against the Ds in the amount of $3,000,000 for 
losses sustained by the Corporation as the result of the acquisition 
of the Savins' stock interest in Merritt and as the result of the dilu- 
tion of the stockholders' equity in the issuance of $188 ,235 shares of 
Universal Marion stock to the Wolfsons at a discount below its market 
value in exchange for the Southern Pipe assets. 


DEFENDANTS Rittmaster, Segal, Gerbert, and Mullaney admit that 
they were directors of defendant Corporation when it purchased the assets 
of Marion Power Shovel Co. and Osgood Co. in October, 1956, the assets of 
Southern Pipe & Supply Co. in July , 1957, and in April, 1958, the assets of 
Scullin Steel Co. 

These defendants further admit that defendant Corporation, by agree~ 
ments dated January 1 and July 1, 1957, as amended, agreed to purchase from 
Mr. A. I. Savin and other members of his family 100,000 and 150 000 shares, 
respectively of the common stock of Merritt-Chapmar & Scott Corp. at $23 
per share, under the terms and conditions contained in said agreements. 

These defendants deny any breach of fiduciary or other duty to Uni- 
versal Marion or any of the stockholders thereof, and assert that all of the 
transactions entered into by Universal Marion were an exercise of sound 
business judgment by the defendants and were authorized and approved by 
the stockholders. 
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These defendants deny that they have managed the affairs of Universal 
Marion for their own benefit and the benefit of the Wolfsons, to the detriment 
of the corporation and the public stockholders. 

Ds assert further that none of the Ps herein were stockholders of 
Universal Marion as of Jan. 1, 1957, the date of the first stock purchase in 
question, and further were not stockholders of Universal Marion at the time 
of the acquisition of Marion Power Shovel Co. and Osgood Co. | 

Ds object to reliance by P for any purpose on the purc hase of Marion 
Power Shovel Co. and Osgood Co. and/or the purchase of Scullin Steel Co., 
as outside the allegations of the complaint. 

Ds take the position the complaint is limited to allegations of mis- 
mangement by Ds in the purchases of Merritt-Chapman stock from the Savins 
and the Southern Pipe and Supply Co. acquisition. 

As a further defense, as to the purchases of Merritt-Chapman stock 
from the Savins and the Southern Pipe and Supply acquisition, Ds contend 
the final judgment rendered July 17, 1959 in Esposito vs Segal, Index No. 
13605/57, Supreme Court of the State of New York, County of New York is 
res judicata of all the issues in the instant action, and is entitled to full faith 
and credit under the U. S. Constitution. 

Ds assert that the New York Supreme Court therein approved the 
Referee's report, which had found as a fact that a proposed Stipulation of 
Settlement was negotiated at arm's length and was fair, reasonable and ade- 
quate. The time for appeal from the judgment has expired and a release of 
the present causes of action was given to the present defendants by the cor- 
poration. | 

Ds further assert that Universal Marion became a Florida Corpora- 
tion on May 29, 1959. 

Defendant Universal Marion adopts all the defenses of the individual 
defendants. 

Ps deny the N. Y. judgment is res judicata of the issues|in this case 
on the following grounds: 

1. The issues were different, in that the N. Y. action did no allege 


a continuing concert of action to manage the corporation for the 
| 
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benefit of the Ds and the Wolfsons and to the detriment of the 
corporation and minority stockholders, and sought only money 
damages for losses to the corporation from the purchase of 
Merritt-Chapman stock and Southern Pipe and Supply acquisition. 
The parties were different, the Ps herein not being parties to 


the N. Y. action and having no duty to intervene therein. 


3. The Esposito settlement was a fraud onthe N. Y. court in that: 


(a) It resulted from collusion between the N. Y. Ds and their 
attorneys and the N. Y. Ps and their attorneys, the N. Y. Ps 
not being in a position actively to prosecute their complaints. 


(b) Material facts bearing on the fairness of the settlement 
were concealed from the Referee and the Court, namely: (1) 
that Merritt-Chapman had a right to purchase from the Savins 
their stock at market price, $3 under the price paid by Universal 
Marion; and (2) that the real inducement for the purchase of the 
Merritt-Chapman stock by Universal Marion from the Savins 
was to settle certain disputes existing between the Savins and 
Merritt-Chapman and/or Louis E. Wolfson. 

Ps had this D. C. action ready for trial in the place of the Cor- 
poration's domicile before issue was joined in the N. Y. action. 
The Ds made their settlement with the N. Y. Ps, who were un- 
able to go to trial, in order to bar the prosecution of Ps' action 
in this District where effective relief was obtainable. 


STIPULATIONS: 
A Stipulation of Facts is attached hereto and made a part hereof. 
It is stipulated the following may be admitted without formal proof, 
subject to all other objections: 
Documents listed in DOCUMENTS WHICH PLAINTIFFS EXPECT 
TO OFFER AT TRIAL, attached hereto and made a part hereof. 
Documents listed in DOCUMENTS WHICH THE INDIVIDUAL 
DEFENDANTS EXPECT TO OFFER AT TRIAL, attached hereto 
and made a_part hereof. 
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Any other documents which are initialled by both counsel prior 
to trial. 
Counsel for plaintiffs agrees to give counsel for defendants within 

three weeks a breakdown of his computation of the money damages sought. 
It is stipulated that counsel for individual defendants will prepare 
before trial summaries of day-to-day closing market prices on the following: 
Universal Marion stock for the year 1957 Am.Stock Exch. 
Merritt-Chapman 9/1/56 thro 8/31/57 N.Y. Stock Exch. 


Counsel agree to exchange the names and addresses of witnesses 
known to them, including experts, if any, within three weeks, and if they 
learn of any additional witnesses prior to trial will exchange the names 
and addresses promptly. 


/s/ Elizabeth Bunten | 
Assistant Pretrial Examiner 


Attorneys: 

/s/ Milton M. Gottesman, For Plaintiffs 

/s/ Robert L. Wright _, For Plaintiffs 

/s/ Edmund L. Jones __, For Individual Defendants 
/s/ Andrew T. Altmann , For Deft. Universal Marion 


[Filed May 3, 1961] 
ORDER 


This cause came on to be heard on defendants' objections to the 
pretrial order and, upon consideration of said objections and the plaintiffs' 


response thereto, and after oral argumert, it is by the Court this 3rd day 

of May, 1961, | 
ORDERED, that the defendants' objections to the pretrial order be 

and the same hereby are sustained; and it is further 
ORDERED, that the pretrial order be amended as follows: 
Strike the third paragraph on p. 2, including the sub-paragraphs 
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numbered 1, 2 and 3 and the sub-paragraphs numbered 4 appearing at the 
top of p. 3 of the pretrial order of March 24, 1961, and insert in lieu thereof 
the following: 

Plaintiffs complain of and seek damages for the following transactions 
of Universal Marion Corporation negotiated and/or authorized by the de- 
fendants: 

4. Purchase on or about July 15, 1957, of the assets of Southern 

Pipe & Supply Co. in exchange for 188 235 shares of Universal 
Marion's common stock issued to Wolfson, his family, and asso- 
ciates, at approximately $2.25 per share less than its market 
value of $19.25 on the American Stock Exchange on the same 
date. Ps assert that at the time of said purchase, Louis E. 
Wolfson was President of Southern Pipe and James Mullaney , 

D herein, was its controller. 

Investment of approximately $6,000,000 of Universal Marion's 
capital in the common stock of Merritt-Chapman and Scott Corp.. 
a Wolfson controlled corporation, said stock being acquired from 
A. I. Savin, a principal officer and director of Merritt-Chapman, 
and his sons, at $23 per share, or approximately $3.00 above 
market price on the New York Stock Exchange. 


Ps further assert that Ds Rittmaster and Gerbert, who negotiated 
the purchase of Merritt stock by Universal Marion from Savins, 
were members of Merritt-Chapman's Board of Directors and 
Executive Committee and knew that Merritt had an agreement 
with Savins giving Merritt an absolute right to purchase said 
stock at its market price on the N. Y. Stock Exchange, or at $3 
less per share than Universal Marion was made to pay; that Ds' 
decision to buy the Savin stock for Universal Marion at $23 per 
share was made in order to settle certain business disputes be- 
tween the Savins and Merritt at the expense of Universal Marion. 
In addition to the foregoing transactions, the plaintiffs cite the fol- 


lowing transactions as evidence of the course of conduct alleged in paragraph 
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5 of the complaint and in support of plaintiffs’ claim for injunctive relief 


against it: 
(1) Purchase in October, 1956, of the assets of Marion Power Shovel 
Co. and Osgood Co., two wholly-owned subsidiaries of Merritt- 
Chapman and Scott Corp., for approximately $16,950,000. Ps 
assert that at the time of said acquisition Louis E. Wolfson was 
Chairman of the Board of Directors of Merritt-Chapman, and 
Ds Rittmaster and Gerbert were members of its Board of Direc- 
tors and Executive Committee, at the same time serving as 
members of the Executive Committee of Universal Marion. 
Purchase in April, 1958, of the assets of Scullin Steel Co. in 
exchange for 592,242 shares of Universal Marion common stock. 
Ps assert at the time of that purchase, Ds Rittmaster and Ger- 
bert were directors of Scullin Steel as well as directors of 
Universal Marion. 
The payment to Louis E. Wolfson of $175,000 as "expense ac- 
counts" and "consultant fees" in the year 1959 alone, more than 
three times the salary of Universal Marion's President, without 
imposing on Wolfson the fiduciary obligation of an officer or 
director. In addition to the $175,000 per year paid to Louis E. 
Wolfson, plaintiffs assert that the Ds caused the corporation 
to pay Wolfson's brothers, Cecil, Sam and Saul Wolfson, sums 
aggregating over $50,000 per year as salaries and/or expense 
accounts. 
The investment of approximately an additional $1 ,000 ,000 of 
Universal Marion's capital in the common stock of Merritt- 
Chapman and Scott Corp., a Wolfson controlled corporation, 
said stock being acquired on the open market at prices ranging 
from about $15 to $21 per share. 
Insert after the double-spaced paragraph on p. 3, and before the 
heading "Relief prayed", the following: 
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Plaintiffs assert that the said concert of action between the defendants 
and the Wolfsons continued after the date of the complaint herein, is still 
going on, and will continue to injure the public stockholders of Universal 


Marion unless restrained by this Court. Plaintiffs agree to give the defend- 
ants reasonable notice prior to the trial of any additional insider dealings 
between the defendants and the Wolfsons undertaken or disclosed subsequent 
to pretrial that plaintiffs will offer as further evidence of the continuing con- 
cert of action alleged in their complaint, (paragraph 5), and the need for 

the injunctive relief sought therein. 


/s/ Burnita Shelton Matthews 
Judge 


Seen: 


/s/ Milton M. Gottesman, 
Attorney for the plaintiffs. 


/s/ Andrew T. Altmann 
Attorney for defendant, Universal 
Marion Corporation. 


[ Filed August 9, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. Cc. 
Monday, June 5, 1961 


The above -entitled matter came on for trial before THE 
HONORABLE EDWARD A. TAMM, United States District Judge, at 
10:27 a. m. 

* * * * 
OPENING STATEMENT BY MR. WRIGHT 

MR. WRIGHT: If the Court please, I understand there is a 
preliminary matter here which was held over for my convenience -- the 
question of Mr. Jones' motion, that I had originally understood as a 
motion. 


I thought he was moving for an order of severance of the issue 


as to res judicata, that affirmative defense, from his other defenses. 
I was concerned about that because after going to the Court of 


Appeals twice to get the privilege of trying the case and also|having won 
a motion for summary judgment based on the assumption that the res 
judicata defense was sound as a matter of law, I wanted to be sure that 
finally we had a record here on which we could win as well as lose, that 
is, that we weren't hereto just try out the question of whether or not 

we were entitled to go ahead and have a trial. 

As I understand, Mr. Jones' position now, he has not) proposed 
any order which could bring about that result. 

As I understand his position, he has said to Your Honor that all 
he wants to do is to make the record, the full record of the plaintiffs' 
and the defendants’ evidence that would be necessary for Your Honor 
to consider on his res judicata defense before offering his defense on 
the merits, but that he is prepared, after that record has been made, 
to immediately proceed with his defense on the merits, if Your Honor 
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concludes that he has not made out this res judicata defense. 

So there is really nothing to argue about there so far as we are 
concerned. 

I think his suggestion that we first make the record on which a 
disposition of that defense could be made before hearing his other 
testimony is perfectly agreeable with us, so there is no argument there. 

But we do object to what I understand was his further suggestion, 


that in making this record, the normal order of proof be reversed and 


that instead of Your Honor first hearing our prima facie case, you 

would begin by hearing his affirmative defense, and that we would then 
put on our case in response to that, and then, presumably, he would wind 
up this record with his rebuttal to that evidence. 

Now, the reasons why we object to that procedure are purely 
practical ones and they are that we do not think that really Your Honor's 
decision would be expedited or aided in any way by this reverse order. 

I can make this clear, I think, by discussing the particular issues, 
as I understand them, that we are here to try, in relation to the res 
judicata defense, and at least the evidence that we would offer on that 
issue. 

Now, those issues that apply peculiarly to the res judicata 
defense, as I understand them, are these. This is what was distilled 
from the Court of Appeals' decision by Judge Walsh on the hearing on 
the motion for summary judgment, and I think is in the Court of Appeals' 
decision in explicit terms itself, that is, the issues that we are here to 
determine are: 

One, was this settlement on which the New York judgment was 
based obtained by inequitable conduct, or 

Two, were the issues which were litigated in New York identical 
with the issues that we are attempting to litigate here? 

If the answer to either of those questions is in our favor, then 
the New York judgment may not be pleaded in bar to our action here. 

That is, if we establish that the settlement up there was inequitably 
obtained by inequitable conduct, or if we establish that as a matter of 
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fact the issues presented here and there are not identical, then 
that judgment may not be pleaded in bar of this action. 

Now, I don't know whether Your Honor has had an opportunity to 
read the trial memorandum we handed up last Thursday, but)that is 
entitled Plaintiffs' Trial Memorandum. | 

The first heading is An Outline of Plaintiffs' Prima Facie Case. 

THE COURT: The Court has read the document, 

MR. WRIGHT: Yes. Well, that does outline and this) may not 
have been clear to Your Honor at the time you read it, because there is 
no discussion of law in re the res judicata, -- 


* * * * * 


Now, you may have observed that so far as we are concerned, our 
order of proof here is basically a chronological one. 
We have struggled with the problem of simplifying this as much 
as we can, condensing and compressing, but we cannot, I don't think, 
give you an accurate or coherent picture of our case, except | by following 
pretty much this chronological outline that you see here. 
Now, I wanted to -- I thought it might be helpful really by way of 
illustration or you might refer to this as an opening statement, indicating 
to you how these matters will be proved, what this proof is in somewhat 
more concrete form. 
First, I want to say that it is all documentary, that is, we have 
no -- we propose to call no witnesses in the course of establishing these 
propositions that we have outlined here. 
We do rely to some extent on certain depositions which Mr. Jones 
took, but those are depositions of witnesses taken in New York and New 


Haven or Hartford, I guess it was, respectively; we will, of course -- 
| 


we cannot offer live witnesses. 
We will offer excerpts from those depositions. 
Otherwise, all of the material that we will offer is written 
documentary material which has already been marked and identified at 
pretrial, so that there is no question about authenticity of any of these 


documents. 
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That has all been eliminated. We hope that with this very elaborate 
pretrial and the fact that we have stripped it down to a relatively small 
proportion of the then identified documents, that we can actually present 
this material to Your Honor in less than a full trial day. 

* * * * * 

I think the orderly procedure here would be for us to go ahead 
with this proof that I have outlined, then hear whatever evidence they 
may have to offer in support of their claims on the two issues I have 
referred to, and then hear our rebuttal and then make your determination 
on the res judicata defense. 

We are confident that at that time Your Honor will then direct 
them to go forward with this defense, if any, on the merits. 

But we do think that it is important, not only in terms of our 
own tactical advantage which, of course, being the plaintiff -- we do have 
a burden here of showing you not only that this res judicata, this judg - 
ment can't be pleaded in bar here, but there is a matter that this corpor- 
ation is entitled to substantially more relief here than it got up there. 

We do have that burden, and think that in discharging it we should 
be permitted to go forward in normal fashion before Your Honor under- 
takes to hear the defense evidence. 

THE COURT: Are you finished? 

MR. WRIGHT: That's all I have. 

THE COURT: It seems to the Court elementary as a matter of 
judicial administration that the Court should dispose first of this matter 
of res judicata. 

It does seem illogical to hear the proof of the merits of the case, 
if the case is to be’ disposed of upon the issue of res judicata. 

I do recognize that the plaintiffs will have to introduce some -- 
perhaps a substantial amount of testimony in support of their claim that 
this issue is not dispositive of the case, but I do think that this is a 
threshhold question which the Court in deference to the Court's docket 
is required to rule upon prior to consideration of the overall case on 
its merits. 
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I point out to counsel that undoubtedly much of the testimony that 
relates to the question of res judicata will also relate to the merits of 
the case, if the Court reaches the merits of the case. 

I will proceed to dispose of the matter of res judicata first. 


How do you propose to go about proving this? 
MR. JONES: I would propose, if Your Honor please, |to introduce 
as the prima facie case, primarily the New York file. 
I have arranged with the Clerk of the New York Court/to have 
the entire New York file available. 
I would offer, if Your Honor please, to make out a prima facie 
case, first the New York complaint, in order that that might be compared 
with the complaint in this case. 
Then I would offer the stipulation of settlement. 
Then I would offer the order of Judge Aurelio, from New York, 
referring the matter to a referee. 
Then I would offer the transcript before the referee, Judge Valente. 
Then I would offer the report of Judge Valente. | 
Then I would offer the order to show cause of Judge Aurelio; the 
notice to stockholders; the affidavit of mailing; the transcript of the 
hearing before Judge Aurelio; the opinion of Judge Aurelio confirming 
the report; the notice of settlement of the order; the order and the judg- 
ment, final order and judgment of the New York Court; and the release which 
the corporation gave to these directors. 
I think that would make out a prima facie case on the plea of res 
judicata and the settlement in the New York case. 
THE COURT: Are you familiar with these documents, Mr. Wright? 
* * x * * 
THE COURT: Just a minute. I understand the tender to be 
identified as to specific documents. 
MR, JONES: That's right, Your Honor. But that whole file is 
available. 
THE COURT: Which have been identified by counsel. 
MR. WRIGHT: Yes, surely, Your Honor. We are familiar with 
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all of these documents. 

THE COURT: There is no objection to these exhibits? 

MR. WRIGHT: Offhand, I think that we have objection to this 
kind -- some of them are not competent proof of the facts they recite, 
but they are all, I think, receivable in evidence for the purpose of 
showing what happened and what was before the New York Court. 

THE COURT: I understand -- 

MR. WRIGHT: I see no objection to their admission for that 
purpose. 

THE COURT: I understand that is the purpose for which they 
were tendered. 

The Court will mark these exhibits. 

* * * * * 

THE COURT: Are there any documents, Mr. Wright, that you 
want to tender at this time, in connection with the New York proceedings? 

MR. WRIGHT: Yes, we want to offer at this time the material 
that I referred to in that outline I gave Your Honor of our prima facie case. 

THE COURT: Very well. Then just proceed. Identify your 
documents to the Clerk, in order that they may be numbered and passed 


upon individually. 


* * * 


Washington, D. C. 
Tuesday, June 6, 1961. 


* * * * * 

MR. WRIGHT: Now I would like, if the Court please, to offer 
certain excerpts from a deposition taken by Mr. Jones at Hartford, 
Connecticut in the office of Mr. Savin's counsel there, Judge Elsner. 

THE COURT: Whose deposition is this and what date was it taken? 

MR. WRIGHT: It is the deposition of A. I. Savin taken November 
28, 1960, by Mr. Jones and at which I was present. 


* * * * 


MR. WRIGHT: *** (Reading) 


* * * 
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"Q. Mr. Savin, at one time did you and your two) sons con- 
trol and own a large part of the stock of the Savin Construction 
Company? A. We did. 

"Q. Did there come a time when you sold that stock to 
Merritt, Chapman and Scott? A. We did." 
I have already put in the documents which reflect what the terms 


of the sale were. 
I will now go to page 40 of the deposition. I will begin with a 
question I asked on cross examination. This is the sixth line down on 
page 40: (Reading) | 
"Q. When was the first time you had any discussion with 
Louis Wolfson about the sale of your stock to Merritt? 
"Mr. Jones: You mean the sale of the Savin stock to Merritt. 
‘"Mr. Wright: Excuse me. 
"Q. Of the sale of the Merritt stock to Universal Marion or 
anyone else, of your Merritt stock to Merrit or to Universal 
Marion or to any other Company? A. It was a short while 
prior to the sale. 
"Q. Now, about how long prior to that first sale |did you 
talk to him about it? A. A couple or three weeks. 
"Q. That would be in December of 1956? A. I guess that's 
right, if that was the date of the sale." 
It appears that the contract date -- | 
THE COURT: The contract date is a matter of record. 
MR. WRIGHT: Yes. 
(Reading) "Mr. Jones: The sale was on January 1, '57. 
A. Well, it was in December. Then naturally it had/to be. 
"Q. Do you understand my question? It was directed toa 
conversation with Louis Wolfson about this matter. | 
A. Yes. I said we hada conversation. There was a group of 
us sitting around and I just mentioned it. I said, ‘You fellows 
know that’ I am going to be offering some stock. I've got too 
many eggs in one basket. I would like to get rid of it." 
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Basically I was thinking maybe the corporation wanted to buy 
it, but I knew at that time they couldn't afford to. We were hard 
put for money. 

"Q. But under your agreement, they had the first refusal? 
A. Sure. 

"Q. What, if anything, was said in those conversations 
about the repurchase by Merritt-Chapman & Scott? 
A. What was said? I suggested that I was going to offer some 
stock for sale and they said they would look into it and see if 
they were going to buy it. 

"Q. What did they say to you? A. They said, 'Look, you 
know as well as we do that we just don't have the money to buy it.’ 

"Q. Merritt-Chapman & Scott were short of working capital 
at that time, were they? A. Yes, they were. 

"Q. When was the first time they said anything to you about 
a purchase of Universal Marion? A. Along about that time 
Alex Rittmaster and Bud Gerbert said that Universal would buy 
it. I said, 'I don’t care who buys it.' 

"Q. They didn't maintain anything different? 
A. They wanted to know what I wanted for the stock, andI told 
them.” 

* * * * 

This is part of Mr. Jones' examination: (Reading) 

"Q@, How many sons do youhave? A. Two. 

"Q. What are their names? A. They are Marvin S. and 
Herbert C. 

"Q. Did you and your two sons own a substantial part of the 
stock of the Savin Construction Company? A. Approximately 


ninety per cent of it, ninety-eight per cent of it. 

"Q. What was the approximate distribution of the Merritt 
stock between you and your two sons? A. Roughly, it was 
60, 20 and 20. 

"Q. The 60 went to you and 20 to each of your sons? 
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A. There was a little deviation there, but it was not much. That 
is also a matter of record. 
"Q. At the time of that transaction, did you enter into an 
employment contract with Merritt-Chapman & Scott? |A. I did.” 
81 I have already put in the contract. I am going to skip his char- 
acterization of the contract, down to the question: 
(Reading) "Q. Now, were your sons employed by Merritt- 
Chapman and Scott? A. They were. 
"Q. Did they have any written employment sdntencts? 
A. No, not to my knowledge. 
"Q. Did there come atime, Mr. Savin, when your two 
sons resigned from Merritt-Chapman & Scott? A. There did. 
"Q. Do you remember approximately when that was? 
A. It must have been about May of '57 or '58. What year was it? 
That again, is a matter of record. 
"Q. Now, when your sons resigned, did they enter into some 
other business? A. They started Savin Brothers Corporation. 
"Q. What was the type of work that that company did? 
A. Roads and bridges and dams. 
"Q. Various construction projects? A. Yes. 
"Q. In bidding on work, did they bid on jobs that Merrit- 
Chapman & Scott also had bidon? A. Yes. 
"Q. Now, did there come a time after that when/you had 
some discussion with Mr. Wolfson about their bidding on jobs 
that Merritt-Chapman & Scott were bidding on? 
A. There did. 
"Q. Will you tell us approximately what was said at that 
time between you and Mr. Wolfson? 
"Mr. Wright: Could we have the time fixed here? 
"Q. Could you tell us about when that was? A. | When that was? 
"Q. When you had this conversation with Mr. Wolfson with 
reference to your sons’ company bidding on jobs that Merritt- 
Chapman & Scott was also bidding on. 
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A. I think I can clarify it with the following statement: When 
the boys left Merritt-Chapman & Scott, I at the same time 

was removed from managing the so-called Hartford Division 
and I was made a consultant. When this occurred, I told the 
Board of Directors that my employment contract ought to be 
terminated, that there would be no hard feelings on my part, 
that if they ever needed any advice in regard to any of the work 
that was in operation - There were so many, many millions of 
dollars worth that we were handling - that they could secure it 
without cost, no cost to them, that I would rather terminate my 
contract than be a consultant who was doing next to nothing. 
They told me, 'We've got a contract with you and you are going 
to live up to it and we are going to live up to it.' Well, I said, 


"That is entirely up to you people.' So, I visited jobs and 
advised here and there, on the West Coast and the Middle West 
and wherever work was, running around here and there. It got 


to the middle of August, I think, of that year andI got a message 

from Lou Wolfson telling me that the next time I was in the office 

he would like to see me. So I went in and he said” -- 

THE COURT: Mr. Wright, I am having great difficulty in under- 
standing what this long line of conversation has to do with the validity 
or fraud in the New York judgment. 

MR. WRIGHT: What this conversation does is this: This shows 
that prior to the negotiations of the purchase of the second 150,000 shares, 
this business dispute had arisen between the Savins and the Merritt- 
Chapman management, to wit, Mr. Wolfson, asa result of the Savin 
sons leaving in May to form their own construction firm. 

THE COURT: What does that have to do with the one issue before 
the Court at the present time? 

MR. WRIGHT: Because these facts that are here in this de- 
position and the subsequent negotiations I am about to go into, were not 
disclosed to the New ¥ork Referee and they should have been if these 
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defendants who did testify before the Referee were to discharge fully and 
fairly the fiduciary obligation they had to the Corporation, to |see that the 
Referee was fully informed as to the circumstances which preceded the 
acquisition of this stock of the Savins by Universal Marion. 
THE COURT: Go ahead with your reading. 
MR, WRIGHT: (Reading) "So I went in and he said, 'Butch, there 
are certain 4%" He refers to Wolfson. 


"Q. Butch is your nickname? A. Yes. He said he would 
like to see me. He said, 'I am in a very embarrassing position. 


Here is your sons' company bidding against M. C. and S. and 
you are our consultant.' ‘Well,’ I said, 'Lou, that's)right. These 
boys are over twenty-one. They are in business and they are 
going to stay in business.’ ‘Well,’ he said, "Do you advise them 
when they bid on work?' I said, ‘No work that we aré bidding on. 
If they ever ask me for advice, I will give it to them,)| but not if 
we are bidding on the job.' | 
"Q. You said, 'We are bidding on a job." By that you meant 
Merritt-Chapman & Scott? A. Who were my employers at 
the time. 
"Q. Right. A. He said, "It is still embarrassing.' I said, 
"Why don't you do like I suggested in the first place. | Eliminate 
the contract; turn me loose. If at any time you need any advice 
or anything checked up on these jobs' - there were some legal 
matters that were involved and are still - I said, ‘I will always 
come in. If you want to pay me, all right. If you don't, all 
right. You will get just as much whether you pay for it or not.’ 
I said, 'There isn't any hard feeling here. I can realize your 
position.’ 'Well,' he said, 'perhaps it is a good idea, ‘ and my 
contract was terminated, I think, during the middle of August 
fifty seven, but that is a matter of record too. 
"Q. At that time, by the way, were you an officer of Merritt- 
Chapman & Scott? A. I was vice president. 
"Q. Were you on the Board of Directors? 
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A. Iwas onthe Board of Directors. 
"Q@. At the time of the termination of your contract in 


August of nineteen fifty seven, did you resign as an officer and 


director? A. I did." 

Now, I will have further excerpts from the deposition later but 
I would like to proceed at this point to negotiations which began in June 
1957 for the acquisition of the remaining 150,000 shares of the Savin 
stock and the termination of Mr. Savin's employment right after his 
sons left. 

The first document I want to offer here is a letter dated June 7, 
1957 on the stationery of Manning, Hollinger & Shea by Mr. Lewis to 

Judge Solomon Elsner. 

THE DEPUTY CLERK: Plaintiffs' Exhibit No. 14, for 
identification. 

* * * * * 

MR. JONES: I object to it, if Your Honor please. This isa 
letter sending certain drafts of an agreement. It has nothing whatever 
to do, in my judgment, with the New York judgment. 

THE COURT: What do you say is the materiality, Mr. Wright, 
of this letter? 

MR. WRIGHT: This letter shows quite clearly that the agree- 
ments referred to when read with the enclosures which I propose to offer 
with the letter, that these agreements related to the termination of Mr. 
Savin's employment. They also related, one of them, to a proposed 
acceleration of the terms in payment on the sale of 100, 000 shares of 
stock which had been made in the preceding December or January, and 

they show I think quite clearly -- they also included restrictive 
agreements for Herbert Savin and the other son -- quite clearly that the 
negotiations were negotiations which were undertaken actually on behalf 
of Merritt-Chapman and Scott rather than on behalf of Universal Marion. 

Mr. Shea of Manning, Hollinger & Shea was at that time and still 
is general counsel for Merritt-Chapman & Scott along with Mr. 
Glickstein's firm. 
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Now, these nogotiations, I think, give strong support to our 
claim that the true purpose of this purchase was to serve business 
interests of Merritt-Chapman and Scott rather than Universal Marion. 

THE COURT: I think the exhibit, then, is addressed to your 
substantive case and not the limited issue before the Court at the present 
time. I will sustain the objection. 

MR. WRIGHT: I have a whole series of these, if Your Honor please. 

THE COURT: If they are all of the same category, you may 
have them numbered for identification in order that there will be a 
record of what you offer to the Court. 

* * * * * 

THE DEPUTY CLERK: Plaintiffs' Exhibit No. 15, for identification. 


(Document, draft agreement 6-10-57, 
was marked Plaintiffs' Exhibit No. 
15, for identification.) 


THE COURT: What is the date or something to identify it, Mr. 
Clerk? 

MR. WRIGHT: This is a draft agreement, dated June 10th, 1957 
enclosed with the letter. It is not the agreement that was executed but 
a draft enclosed with the letter. It relates to the termination of Mr. 
Savin's employment agreement which is already in evidence. 

* * * * * 

MR. WRIGHT: Then there is a proposed restrictive agreement 
with Herbert Savin, which was marked Plaintiffs’ 20e at pretrial, which 
I will ask to have given the next Plaintiffs' number. This is also a 
draft enclosed with the letter. It provides for a period of two years that 
Savin shall not employ any person who between March 1, 1957 and the 
date hereof was employed by Merritt or Savin Construction Corporation, 
the Whaling City Dredge & Dock Corporation or their subsidiaries. 


(Document, draft restrictive agree- 
ment, 6-10-57, was marked 
Plaintiffs’ Exhibit No. 19, for 
identification. ) 


* * * 
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MR. WRIGHT: I would now like to return to the Savin deposition. 


* * * * * 


MR. WRIGHT: This is at page 15 and I am starting at line 4. 
This relates to the settlement negotiations. This is still part of Mr. 
Jones’ direct examination. (Reading): 
104 "Q. Now did you learn about a suit that was pending in the 
Supreme Court of the State of New York and County of New York 
titled Angelo Esposito, et al, in which you were named as a 


defendant and your sons were named as defendants and that suit 
was given the index number 13605-1957? A. I did. 

"Q. Under what circumstances did you learn of that suit? 
A. Well, Lou met Herb somewhere. 

"Q. Herb is one of your sons? A. Yes, he said, ‘Herb, 
when your father is in the city tell him to drop by because there 
is a suit he ought to know about.' He said that it was a matter 
that I ought to know about, soI went. I went into the office, 

I think, in the early part of December. 

"Q. What year would that be? Would that have been '58? 
A. Whatever the year was, '58, if that was it. I think they had 
a board meeting that day. I was then not on the board. Louis 
told me there was a suit pending. He said it involved the 
Southern Pipe and the sale of our stock to Universal Marion 
and that I'd better get together with Bill Shea on the thing. 

"Q. Now, who is Bill Shea? A. Bill Shea is general 
counsel, not general counsel, but he is the New York counsel 
for Merritt-Chapman & Scott. 

"Q. He is a member of the firm of Manning, Hollinger & 
Shea? A. Right. 

"Q. Did you get in touch with Bill Shea? A. Bill was in 
the building right then. They had had a stockholders' meeting 
and he happened to be there. 

"Q. Did you speak to him about it? A. I did. I asked Bill, 
‘What is this thing that Lou was telling me about?’ So he went on 
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to tell me that some stockholders were bringing a suit in regard 
to the price that was paid for the 150,000 shares of stock. I 
laughed. I said, ‘Bill, we sold the stock in good faith and you 
bought it in good faith. We are going to differ on the facts. You 
are going to say you partially paid for it.' He said, "Butch, it 
is not that simple.' "Well,' I said, 'why?' He said, ‘Well, it's 
a stockholders' suit and it involves a lot of ramifications. They 
can tie up your money maybe, I don't know. But you ought to get 
into this thing. You ought to have your counsel get into it." I 
said, 'That is fine. I will do that." I said, "Bill, does it involve 
a lot of money?' 'Well,' he said, ‘hell, in talking to the boys 
they are asking for two or three points on the stock."| "Well,' I 
said, 'Bill, there is always a settlement figure. If we are really 
involved, offer them fifty thousand dollars.' Bill said, ‘Well, 
there is no sense in talking about that." I said, ‘Okay, Bill. I 
will let the Judge handle it," meaning Judge Elsner. 
"Q. Did you mention it to the Judge? A. I certainly did. 
I was on my way back to Florida. When I got back to/|Florida I 
called back here and turned the matter over to Judge Elsner. 
"Q. Did there come a time when that Esposito suit was 
settled? A. There did, yes. 
"Q. Did you have counsel in New York also who was re- 
presenting you in the settlement of it? A. I did. 
"Q. What was the name of that counsel? 
A. Jacob I. Goodstein." 


* * * * * | 


(Reading) "Q. Did he carry on the negotiations in connection with 
Judge Elsner? A. Well, between him and Judge Elsner the 
negotiations were carried out. And what part of it either one had, 
I think perhaps Goodstein did the major part of it since he was 
down there. The Judge can probably enlighten you more on that 


point than I can. 
"Q. Did you have a discussion with Mr. Goodstein and with 
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Judge Elsner with reference to what you were required to do 
under the terms of the settlement? A. I certainly did. 

"Q, Tell us about that. A. This probably went on for a 
month, these negotiations. They were negotiating, I think, all 
of the time I was down south. They advised me. 

"Q. When you say 'they'’, whom do you mean? 

A. Judge Elsner and Jack Goodstein. They said they had 
reached a settlement figure of $150,000, that the thing had to go 
before the court and be approved, that it was more or less in the 
talking stage, and that before they could go before the court they 
asked if I would approve the settlement. 

"Q. And that meant a reduction in the price by $150, 000, 
which you and your sons were to receive? A. Yes. 

"Q. Go ahead. A. The $150,000 was one point a share off 
the 150,000 shares. 

"Q. Yes. A. Of course, I hit the ceiling. 

So, I got together with the two sons and we tried to rationalize 
the thing. It was reduced back to one hundred twelve thousand 
and some odd dollars after taxes. We didn't want to pay it but, 
on the other hand, we decided we were going to hire counsel and 
pay them, that we had better abide by the Judge's decision, that 
if they recommended it, we would go along with their recommen- 
dation. That is all there was to it. We told them to go ahead and 
settle it. 

"Q. Did counsel recommend it to you? A. They did recom- 
mend it to me,. yes." 

* * * * * 

"Q@. Mr. Savin, can you tell us briefly what Judge Elsner 
told you or recommended to you in connection with this settle - 
ment? A. Yes. He approached it not so much from a legal 


angle but from a layman's angle. He said, 'You are involved in 


lots of work. If we make this settlement the court most likely 
will approve it. You will get your money as scheduled. 
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You need your money. I think you ought to take the settlement. 
It is not fair but, on the other hand, it is smart to take it.” 

"Q. He said you needed the money. Elaborate on that a 
little, as to why you needed that money. A. Well, when Merritt- 
Chapman & Scott terminated my contract, I was free to go and 
do anything that I pleased, that I could go right back into the 
contracting business, which I did. 

"Q. Was that with the Balf onstruction Company? 

A. No. Lhad purchased Balf prior to that. I had always owned 
a part of Balf. The Balf Company and Savin Brothers and an 
outfit by the name of D. W. Winkleman in Syracuse went out and 
bid and got a $37 million contract at Niagara Falls. This was in 
May or June of '58. I am quite positive that that was the date. 
That took a tremendous amount of financing. We didn't want 

the finances tied up. The Judge told us that it was not much 
money in relation to the total amount, to forget about! it, that we 


were going to eat one way or the other, and to get the thing over 
with. | 
"Q. And the job that you did at Syracuse, that was a joint 
venture between these three outfits? A. That wasa job at 
Niagara Falls for the New York State Power Authority, and it was 


a joint venture. The Balf Company had forty per cenf of it; Savin 

Brothers had thirty per cent; and D. W. Winklemen had thirty 

per cent of it. 
"Q. In your conversation with Judge Elsner was anything 

said about the fact that you ultimately would be served? 

A. The Judge thought we would be served. He thought, naturally, 

that working at Niagara Falls, New York, being there constantly, 

that probably that was where we would be served. 
"Q. You had not been served prior to that time jin the 

Espositio suit? A. To my knowledge we were never served, 

but the Judge can tell you about that. I don't really know." 

That is where Mr. Jones' direct examination concluded. I would 
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like to read, ifI may, excerpts from the cross beginning at page 34. 
This is my questioning: (Reading) 

"Q. Now, I want to fix the time of the first negotiations 
you had with anyone for the sale of the Merritt stock. With 
reference to the time your sons organized this construction 
company -- It was called what, Savin Sons? 

A. Savin Brothers, Incorporated. 

"Q. Savin Brothers, Incorporated? A. Yes. 

"@. I suppose you know the incorporation date of that. 
Would that help some? I would like to fix these dates." 

Then there was talk of checking the dates. 

"Q@. Iam talking about your first negotiations for the sale 
of your stock, the Merritt-Chapman & Scott stock to Universal 
Marion. A. You have there two different negotiations. Which 
one do you have reference to, the first one?" 


* * * * * 


(Thereupon, Mr. Gottesman took the witness stand, Mr. Wright 
read the questions and Mr. Gottesman read the answers, as follows:) 


"Q. Iam talking about your first negotiations for the sale 
of your stock, the Merritt-Chapman & Scott stock to Universal 
Marion. A. You have there two different negotiations. Which 
one do you have reference to, the first one? 

"Q. Yes, the first one. The one preceding the one on 
January 1, 1957. A. Well, the first negotiations were carried 
on with the Savin brothers when they were employees of Merritt- 
Chapman & Scott. 

"Q. That is what I am getting at. At the time of those 
negotiations your sons were still employees of Merritt-Chapman 
and Scott? A. Certainly. 

"Q. In what capacity were they employed? A. You can title 


them as you please. One of them was more or less acting as 


my assistant. They both were my assistants. They were out 
in the field supervising construction, I mean the overall con- 
struction, buying. 
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"Q. They both were working for you? A. Oh, yes. 

"Q. When was the first time they had any discussion with 
you about organizing a construction company of their own? 
A. After they had left M. C. and S. 


"Q. That your best recollection is that it was when? 
"Mr. Wright: Does this incorporation date help you? Have 
| 


you got it? 
"Mr. Nassau: June 19, 1957. 
A. I think it was after May 15th. 
"Q. What did you say? A. June 19th, 1957, was the in- 
corporation date of Savin Brothers. 
"Q. What is your best recollection as to how long before 
that time it was that they left Merritt-Chapman & Scott? 
A. Well, this is a matter of record. I'd rather not state it. 
I don't want to get in a lot of misquotes on dates. You can get 
that. It is a matter of record. You can get that from the 
Secretary of M. C. andS. You can get the exact date. They are 
all available. There is no need to tax me and keep throwing the 
thing around. You can get that date. Why bother me with it? 
"Q. Your best recollection. A. Anything that is a matter 
of record is there for you. 
"Q. I understand that. I appreciate that. A. They will 
give you all of those records. | 
"Q. We'd like to get your best recollection. 
A. When the boys left? 
"Q. Yes. A. We stated that it was prior to this time, 
some time in May. 
"Q. May 15th is your best recollection? A. That's right. 
I am not positive of it. 
"Q. Then you yourself, I think, referred to having been 
relieved of your duties as manager of the Hartford division here. 
Was that at the same time? A. Approximately at the same time. 
"Q. ‘That was about May fifty seven? A. I think so. 
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"Q. What was the reason given to you for removing you 


from your duties as manager of the Hartford division? 


A. Well, they thought that they could do a better job with some- 
one else. 

"Q. Who told you that? A. Mr. Denny. 

"@. Mr. who? A. Mr. William Denny. 

"Q. Who is he? A. Executive vice president in charge of 
construction. 

"Q. IfI understood you before you said you had some 
discussion about that with Mr. Wolfson, Mr. Louis Wolfson? 

A. About being relieved? 

"Q. Yes. A. When they relieved me of the vice presidency 
in charge of the Hartford division, I discussed it with him and 
suggested that he release me from my employment contract. 

"Q. That was when? A. About that time. 

"Q. That was about the same time? A. Yes." 


* * * * * 


"Q. Was anything said to you at any time about the poss- 
ibility of Universal Marion not going through with making the 
final payment on these purchase agreements? 

‘A. Bill Shea said if it got into court it might stop the final pay- 
ments of it, I said, ‘Well, Bill, I don't know anything about it. 
Handle it with the Judge.' " 

* * * * * 

"Q, At the time you negotiated the reduction, did you or did 
you not have in mind the fact that the stock which you had sold 
had depreciated in market value since the time you made the 
purchase agreement? A. I knew that it had depreciated. 

"Q. You were aware of it? A. Yes, yes, I knew it had 
depreciated in market value, in the quoted price on the market. 

"Q. Did you have any discussion about the matter of the 
reduction in the purchase price of your stock with Mr. Glickstein 
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at any time? A. I might have discussed it with Joe. |I don't 
recall. 
"Q. Iam referring to Mr. Glickstein who represents Mr. 
Wolfson. A. I am talking about Mr. Joe Glickstein who represents 
Mr. Wolfson. I might have talked to him about it, but the 
negotiations were had with counsel," 
* * * * * | 
MR. WRIGHT: Then I would like to have marked for identification 
with the next number a letter from Ralph Ellis of the firm of!Manning, 
Hollinger & Shea to Judge Elsner, dated December 2, 1958. 
THE DEPUTY CLERK: Plaintiffs' Exhibit No. 29, for identification. 


(Letter to Elsner from Ellis, 12-2-58 
was marked Plaintiffs' Exhibit 29, 
for identification. ) 


MR. WRIGHT: That was identified at pretrial as 67 | 

MR. JONES: If Your Honor please, that is only a letter sending 
up the complaint. I don't think it has a thing in the world to do with the 
New York judgment. We object. 

THE COURT: The objection is sustained. 


* * * * * 


| 
MR. WRIGHT: I offer at this time an excerpt from the deposition 
of Mr. Jacob I. Goodstein which was taken in New York on December 
9, 1960 and was taken by Mr. Jones, at which Mr. Gottesman was also 


present. 


(Whereupon, Mr. Wright read the questions and Mr. Gottesman 
read the answers from the stand, as follows:) 


MR. WRIGHT: I will start on page 3 with Mr. Jones’ direct 
examination. (Reading) 

"Q. Is your name Jacob I. Goodstein? 
"A. Yes, sir. 
"Q. Are you an attorney at law, Mr. Goodstein? 
"A. Yes, sir. 
"Q. How long have you been practicing law? 
‘A. I was admitted in 1917. 
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"Q. Is your office here in New York? 

"A. New York City, at 21 East 40th Street. 

"Q. Mr. Goodstein, did there come a time when you were 
employed to represent Mr. A. I. Savin and his sons in connection 
with a lawsuit pending in the Supreme Court of the State of New 
York, entitled Esposito, et al versus Segal, et al, index No. 
13605-1957? 

"A. Yes, sir. 

"Q@. When were you so employed? 

"A. In December of 1958. 


"Q. By whom? 

"A, By Savin and his two sons, in the office of Judge Elsner 

of Hartford! Connecticut. Or shortly before then. 

"Q. After accepting that employment, did you enter into 
negotiations for the settlement of that suit? 

"A. I did, sir. 

"Q. With whom did you negotiate? 

"A. With Mr. Shapiro of the firm of Nemerov and Shapiro. 

"Q. Will you tell us, in your own way, the full history of 
those negotiations, Mr. Goodstein? 

"A Iwas actually requested to see what I could do about 
adjusting this lawsuit in Judge Elsner's office on December 17, 
1958. After I reviewed the papers, I communicated with Mr. 
Shapiro, which would be a few days after that, and from then I 
had several discussions with him in person, talked with him on 
the telephone. And I think that within a month after that, came 
up with a figure that I discussed with my clients and with Judge 
Elsner and which was acceptable to Mr. Shapiro; subject to 
approval of the Court, we came to an agreement. 

"Q. Were you negotiating on behalf of anyone, any of the 
other defendants, other than the Savins? 


"A. No, sir.” 


* 
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"Q@. I think the record in this case shows, Mr. Goodstein, 
that in the settlement Mr. Savin and his two sons agreed to re- 
duce the price of the stock of Merritt-Chapman and Scott, which 
they sold Universal Marion Corporation by $1 a share) or $150, 000; 
is that correct? 

"A, That is correct. 

"@. Can you tell us if there was anything that particularly 
motivated you in recommending that settlement to your clients? 

"A. Yes. There were many factors that I took into con- 
sideration which I think they also took into consideration. Number 
one, there was a very substantial sum of money involved in this 
transaction. 

"Q. What transaction is that? 

"A, Effecting the sale by the Savins of their stock. There 
was on deposit with the Hartford Trust Company shares of stock, 
to secure a payment of two million, nine hundred and some odd 
thousand dollars in principal together with interest that would 
accrue on that. That was to be paid in February of 1959. Number 
two, there was the question of costs of defending a lawsuit; that 
Mr. Shapiro had written advising the Savins to appear in the 
New York lawsuit and stating that if they did not appear, he may 
have to bring proceedings in Connecticut or in Florida to effect 
services. I don't think it would have been difficult for Mr. 

Shapiro to effect service upon the Savins in New York because they 
were doing work in New York and particularly a very| substantial 
job that they were engaged in performing up at Buffalo, outside 

of Buffalo, in a new power plant up there. And if they didn't serve 
them in New York, it seemed to me that they could have effected 
service in Connecticut and possibly have tied up the money. Three, 
it seemed to me that unless this matter were disposed of, pay- 
ment in February of 1959 in all probability would not have been 
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made and the Savins wanted the money. They were engaged in 
substantial construction work, particularly this Niagara job, 

and my opinion that they could use that money more effectively 

then engaged in lawsuiting. And as a result of my experiences with 
contractors doing heavy construction work similar to that which 

the Savins were engaged in doing, I was of the opinion that $2, 800, 000 


more or less, in hand, should be able to produce a good deal more 


in profits, if they got jobs and used that money, than the cost of 
$150,000. And, of course, they were buying their supplies. So 

all those factors, in my opinion, was sufficient to induce a reduction 
of the purchase price. 

1Q, Itake it, Mr. Goodstein, that in your negotiations with 
Mr. Shapiro, there was considerable, if I may say, horse trading 
over the figure of $23--" 

MR. JONES: Mr. Gottesman objected to the form of the question 
and I rephrased it. 
125 (Reading): 

"Q. Mr. Goodstein, at the start of your negotiations, what 
was the demand of Mr. Shapiro insofar as the Savins were concerned? 

"A. Mr. Jones, I don't remember the exact figure. But my 
recollection is that it was probably better than a half a million 
dollars. In that area. He was talking about a very substantial 
sum of money. 

"Q. Andafter, asa result of your negotiations, which I 
think you told us extended over a period of time, the figure of $1 
a share or a figure of $150,000 was arrived at; is that correct? 

"A, That is correct. 

"Q. Did you discuss that figure with Judge Elsner? 

"A, Yes, sir. 

"Q. Asa result of those discussions, what, if any, recom~ 
mendations did you make to Mr. Savin and his sons? 

"A. L'also discussed the figures with A. I. Savin, that is 
the father. I recommended the settlement of that figure. 
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"Q. What was Mr. A. I. Savin's feeling about it and what did 
he say? 

"A, Well, he did not want to pay that much money, but he ac- 
cepted Judge Elsner's recommendation and mine, and he took it 
in his stride. He said, 'If that is what you fellows think I should 


do, let's go ahead and do it.” 
* * * * 


[Mr. Wright reading from Cross-Examination by 
Mr. Gottesman] | 


129 'Q. Did you make any inquiry or investigation as to, when this 
suit, the Esposito suit, was likely to be reached for trial? | 
"A. No. | 
"Q Was there any reason why a settlement offer was re- 
commended and made by you on their behalf prior to their being 
served in the suit or prior to a trial date being set or anticipated? 
"Mr. Jones: I object to that because the witness has not said 
he made the offer. He testified after negotiations there was a 


mutual agreement between him and Mr. Shapiro. | 
"Mr. Gottesman: Then I will rephrase the question so as to 
make it read 'That a mutual agreement between yourself and Mr. 
Shapiro, for settlement of this suit.' 
"A, I wanted to get this suit settled if I could before February 
13, 1959. | 
"Q. Why? 
''A, Because on that date there was a payment of $2,950,200 


with interest to be paid to the three Savins on accourft of their sale 


of their stock to Universal. | 
"Q. Did you have any reason to believe that it would not be 
made? 
"A, I knew there was a lawsuit on, Mr. Gottesman, And I 
didn't want anything to interfere with that payment, if I could help 
it. 
"Q. Did the lawsuit seek to enjoin a payment? 
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"A. That didn't mean to say if it didn't seek it in this law- 
suit the proceedings might not have been taken that somehow 
could have interfered with the payment. 

"Q, What kind of proceedings did you anticipate? 

"A, Oh, I'm not going to enumerate that to you. Asa 
lawyer I may not be as smart as you are, but when there's money 
coming to a client of mine in that amount of money and I can settle 
it, I will do it. And I’m not going to sit around here and dream 
of kinds of proceedings a lawyer can bring, either. 

"Q, Did you read the complaint in that suit? 

"A, I told you I did. 

” "Q> What relief was claimed here? 

"A. You read the complaint and let the complaint tell you 
what it says. I'm not going to enumerate here for you. If you 
want a copy of it you can put it on the record. 

"Q@. As I recall there was a complaint for damages. Is your 
recollection the same? 

"A, Do you want the complaint? I have a copy of it here. 

If you haven't got a copy of it you can put it inthe record. That 

complaint will indicate what was sought. But that complaint does 
not indicate any other proceeding that could have been taken that 
would have interfered with the payment. 

"Q, Had anybody mentioned the taking of such steps? 

‘A. People don't have to mention things to lawyers. 
Lawyers themselves can use their own judgment and their own 
determinations. And that was what I was using.” 

* * * * 
126 MR. JONES: Will you turn to page 21, Mr. Gottesman, starting 
with the question. "Were any lawyers --" and the witness interrupts. 
(Reading): 

"A. Mr. Gottesman, I thought the settlement was good then. 

I think it's good today and I'm not going to tell you what proceed- 


ings could or may have been taken. I have given you a half a 
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dozen good reasons for this settlement. If you are going to 
try and badger me with your subtle questions, you are wrong 
about it. I'm not going to get into any debates with you. 

"Q@. Did you have any conferences with reference to this 
matter with the attorneys for any of the other defendants? 

"A, Idid not. I was representing the Savins. I talked to 
Mr. Shea about this case before I talked to Shapiro to find out 


what he knew about the case, generally." | 
* * * 


[Mr. Wright reading from Cross- 
Examination by Mr. Gottesman] 


"Q, What did he tell you? 
"A, Do you want toknow? You better ask him. My recollec- 
tion is, it was his opinion there was no merit in this case. As 


far as the Savins were concerned, it was a transaction properly 
entered into. I'm talking about the Savins part of this case. 


That's all I was interested in. 
"Q, So far as he was concerned, he did not see any reason 
why the Savins should make any offer? 
"A. He didn't say any such thing nor did I say it. 
"Q, What did he say? | 
"A. I told you what I thought he said. He didn't think much 


of the case as far as the Savins were concerned." 
* * * 


(Mr. Wright reading from Re- 
Direct by Mr. Jones] 


"@, In your conversation with Mr. Shea, shortly after 
December 17th, 1958, did you discuss settlement with him, 
or the terms of settlement? 

"A, I don't think I talked the terms of the settlement with him. 

"Q, I think you have testified — 

"A I did tell him, as I recall it, that I was retained by the 
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Savins and that I was going to get in touch with Shapiro, although 


the firm of Nemerov and Shapiro, I did not know who in that firm 


was going to handle at that time — 

"Q, All I was trying to clear up was the question of whether 
or not you had talked to anybody in this office? 

"A. I know I talked to Shea about this case. And it is my 
recollection that I told him I was going to try and settle it. 


If I could." 
* 


[Mr. Jones reading from Re- 
Cross by Mr. Gottesman] 


"Q, At the meeting that you had or the subsequent meetings 
that you had with Mr. Shapiro, you say he made a demand some- 
thing higher than the $150,000 that was ultimately agreed upon? 

"A. Oh, yes. 

"Q, He indicated that the lawsuit would be settled if your 
clients met that demand? 

"A. Well, that's what he was looking for, I suppose, he was 
talking for the purpose of effecting a settlement. I assume that 
if he got the figure that he thought was satisfactory, he would go 
along with it, subject to Court approval, of course. 

"Q, That was to be paid by the Savins? 

A, I was talking only for the Savins. 

'@, He did not indicate to you that there was any other relief 
that was seeking against any other parties? 

"A, If he did, I didn't pay too much attention to it, because I 
wasn't talking to him about what he was doing with the other 
parties. There may have been some references to his talking to 
the other parties. I didn't assume, though, that the Savin settle- 
ment was settling the whole matter. I wasn't talking for that 
purpose. 

"Q. For what purpose were your talking? 

"A, Just for the Savins. 
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"Q What did you ask for, for the Savins? 
‘A, What I got. Court approval, payment of the stock and a 
complete disposition of the lawsuit. 


"Q But you indicated that you were not seeking a complete 


disposition of the lawsuit. I thought that was your preference? 
"A Not for the other defendants. I was taking care of the 
Savins. 
"Q. Was anything said in any of your meetings with Mr. 
Shapiro about that being contingent. By 'that' I mean|the complete 
disposition of the lawsuit, being contingent upon relief to be 
obtained from any other parties? 
"A, I was making no negotiations on such a basis. My 
negotiations were on the basis of settling the lawsuit on behalf 


of the Savins with Court approval." 
* * 


MR. WRIGHT: I would like to have marked with the next 
Plaintiffs’ number a letter from Mr. Hecker of the firm of Manning, 
Hollinger & Shea to Mr. Mullaney, Universal Marion Corporation, 
dated January 26, 1960, which was identified at pretrial as Plaintiffs’ 
115. 

THE DEPUTY CLERK: Plaintiffs' Exhibit No. 46, |for identifica- 


* * * * 


MR. JONES: We object, if Your Honor please. This is merely Mr. 
Hecker's suggestion that the checks be sent to him for the attorneys 
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listed there whose fees have been fixed by the Court, and his suggestion 
about the fee of the Kaufman firm. I don't think that has any relevancy 
or bearing upon the New York judgment. 
* * * * 

THE COURT: The objection is sustained. 

MR. WRIGHT: Now, the rest of the evidence I have here relates 
very largely to the facts which we offer in support of our claim for in- 
junctive relief, a claim which we think, on the face of what Mr. Jones 
introduced, was clearly not presented at any time in New York. 

THE COURT: Is what was presented in New York established by 
the pleadings, the testimony concerning the hearings and so on in the 
New York proceeding? 

MR. WRIGHT: Yes. I think if you read the pleadings, plus the 
transcript that Mr , Jones put in, what was before the Referee, it is plain -- 

THE COURT: These exhibits are all in evidence. The Court has 
read them very carefully. 

MR. WRIGHT: Yes. 


-- that there was no claim for injunctive relief of any kind presented to 
the New York Referee or to the New York Court by the New York plaintiffs. 
Now, Your Honor pointed out that, of course, our pretrial order 


does describe in general terms what this proof is on which we rely to 

sustain here our claim that these two transactions, the Southern 
Pipe transaction and the Savin purchase, were simply parts of a con- 
tinuing illegal course of action which should be terminated by appropriate 
injunctive relief. 

THE COURT: I am sure that the pleadings establish your con- 
tention in that regard. I don’t think there can be any misapprehension 
but that you asked for this relief. 

MR. WRIGHT: Well, I think we want to be sure that the record 
further discloses that the facts on which we are predicating this relief 
are facts which in part developed after our complaint was filed and also 
are facts which the New York plaintiffs did not seek to rely on for any 
kind of relief in New York. 
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THE COURT: Why don't you just by way of brief summation 
indicate what those facts are, just the principles or elements or the 
incidents involved? 

MR. WRIGHT: Yes, I can do that. 

The elements are these: First, the continued acquisition in the 
open market after the Savin transaction of stock in Merritt-Chapman & Scott 
by Universal Marion Corporation, which we say was infected with the 


same illegal purpose as the Savin transaction itself, to wit, acquisitions 
not so much for the benefit of Universal Marion as for the benefit of 

Merritt-Chapman & Scott. 

Now, we would like to make proof at this time also in connection 
with those subsequent acquisitions of acquisitions which occurred after 
our discovery ceased because we believe it is relevant and material to 
the Court's appraisal of the situation as of this time as to whether or 
not that injunctive relief should be granted against the acquisition of 
Merritt-Chapman & Scott stock by Universal Marion Corporation. 

THE COURT: I don't think any proof is proper at this point on 
this particular item until the Court disposes of the res judicata. In 
other words, the Court is not considering these matters on the merits; 
the Court is confronted with the problem of determining whether the pro- 
ceedings in New York make the proceedings in this case res judicata. 
The Court is not passing upon the merits of your allegations. 

MR. WRIGHT: Yes. I just wanted to make it clear that we were 
offering to prove at this time, through the testimony of Mr, Mullaney 
who is here in the courtroom, that there were these purchases of 
Merritt-Chapman Scott stock, did continue and have continued down to 
the present time up to the date when discovery was closed. 

The other item is this matter of payments that were made to Mr. 
Louis Wolfson, Mr. Sam Wolfson and Mr. Cecil Wolfson for so-called 


expense allowances and consulting services. I believe I offered 


the minutes of the meeting at which those payments began. 
* * * * 
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MR. WRIGHT: We have in the pretrial not only a reference to 
this but, again, a further allowance made at the end of the year 1959, 
which is also provable by similar minutes. 

We also subpoenaed the minute book of the Corporation in order 
that the facts as to these allowances might be brought down to date. I 
would like to ask to have the minute book produced now and, at least, 
the identification made -- 

THE COURT: Mr. Wright, I have said that Iam not going to 
take proof on these allegations until I pass upon the legal question of 
whether your charges were made res judicata by the New York proceedings. 

MR. WRIGHT: Well, in view of the fact that I don't think this 
is mentioned in the pretrial order, I just wanted to make an offer of 
proof through the minute book that there have been subsequent to the 
payments mentioned in the order similar payments for 1960. 

THE COURT: Your proffer is a matter of record. 

MR. WRIGHT: Now, as to the Scullin acquisition after out suit 
was filed and the prior acquisitions of Marion, Power Shovel Company 
and other corporations of Merritt-Chapman & Scott, that our pretrial 
order is adequate. I won't discuss it further at this time. 

There is an additional matter that I don't find mentioned in the 
pretrial order on which we rely. I think notice of reliance was sub- 
sequently given to ‘Mr. Jones -- and that is the so-called Sereth and 
Witben transactions which were disclosed in the annual report of Universal 
Marion Corporation for 1960. We marked that document as Plaintiffs' 
133 at pretrial. 

I think in order that we know what we are talking about here, it 


might be well to read into the record the note that I was referring to 


which describes these transactions which we make the subject of the 
injunctive relief claim. 
* * * * * 
MR. WRIGHT: I am reading from Note 9 on the page of the 
annual report, opposite the consolidated statement of income and earnings 
which simply says: 
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(Reading) On August 23, 1960, the Company purchased all the 
outstanding stock of Sereth Properties inc. and Witben Realty Corporation 
for $906,000 and $375,000, respectively. 

The principal assets of Sereth is 266 acres of industrial land in 
Erie County, New York, on the outskirts of Buffalo, constituting what 
is known as the Gardenville Industrial Park; and the principal assets 

of Witben is 269 acres of adjoining land. 

Simultaneously with the purchase of the stock, the company 
loaned $385, 000 to Sereth and $925,000 to Witben, of which $375, 776 
and $896,500 was used to pay the respective liability of Sereth and 
Witben. The payments made included $128,000 by Sereth and $896, 500 by 
Witben to Louis E. Wolfson in full satisfaction of outstanding purchase 
money mortgages on the properties. 

The land owned by Sereth and Witben had been acquired in 
December, 1959, from Mr. Wolfson for $505, 400 and $1, 210,500, res- 
pectively, of which $130, 400 and $910,500 was evidenced by purchase 
money mortgages referred to above. Mr. Wolfson had purchased the 
two properties earlier in the month for $282, 240 and $279, 960 in cash 
pursuant to an option granted in January, 1959, the option being part 


of a transaction involving various parcels of land in four cities. 


Except as noted above, none of the officers, directors or principal 
stockholders of the company or any members of their families have any 
interest in Sereth or Witben. Mr. Wolfson is a shareholder in the cor- 
poration to the extent afforded in the current proxy statement of the 
corporation; and, in addition, he was its paid consultant during 1960 in 
which capacity he received substantial sums as fees and expense allow- 
ances and reimbursements. 

Then, the other item in connection with the injunctive relief and 
the final item is a statement that appears in the notice of annual meeting 
of stockholders that was sent out by Universal Marion Corporation on 
March 20, 1961, which was identified at pretrial as Plaintiffs' 134, and 
I will just read if I may, the statement on page 3 which is pertinent here. 
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That relates, again, to the fact that the stock that Mr. Rittmaster and 
Mr. Wolfson bought from Universal Marion, the Merritt stock they 
bought in settlement of the suit in return for part payment of cash and 
part notes. This recites the extension of the notes in the following terms: 
* * * * * 
(Reading) In accordance with the stipulation -- that is the 
stipulation of settlement which Mr. Jones put in evidence -- 
on January 19, 1960, Louis E. Wolfson purchased 40,000 shares 
of such common stock -- that is, the common stock of Merritt- 
‘Chapman & ‘Scott which had been obtained by Universal from the 
Savins -- for a unit price of $20.08 or an aggregate price of 
$803, 200; and Alexander Rittmaster purchased 10,000 shares for 
an aggregate price of $200, 800. 
Of the total purchase price, Mr. Wolfson paid $475, 000 in 
cash and the balance of $328, 200 by his promissory note due on 
January 19, 1961 with interest at the rate of 5 per cent per annum; 


and Mr. Rittmaster paid $100, 400 incashand the balance of 
$100, 400 by a similar note. 

On January 19, 1961, the Corporation in substitution for such 
notes, took demand notes from Mr. Wolfson and Mr. Rittmaster 
in the same respective principal amounts bearing interest at the 


rate of 6 per cent per annum. 
* 
AFTER RECESS 

MR. WRIGHT: IfI may, Your Honor, I would like to call your 
attention to this testimony of Mr. Rittmaster, which is in the transcript 
of the evidence received by the Referee which Mr. Jones offered in 
evidence; and I would like to read beginning at line 20, page 128, where 
the question is: 

(Reading:) 

"Q. At or about the same time that Mr. Mullaney and 
Mr. Gerbert where negotiating for Southern Pipe, did you have 
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any further conversation with Mr. Savin looking towards 
the purchase of an additional block of Merritt-Chapman stock 
from him? 
"A. Mr. Savin approached us, I believe, in May, 1957, 
approached Mr. Gerbert and myself and asked us if we would 
be interested in another 150,000 shares of stock of Merritt. 
"Q. Did he tell you why he was looking to sell? 
‘A. IT think he mentioned he was looking to diversify the 
portfolio. In my recollection the only security he owned in great 
quantity was Merritt stock. I think he wanted diversification. 
"Q. In connection with that conversation, can you recall 
any other details of the transaction with him? Did he want to 
sell at the same price at which he had sold before? 
"A, I think it was a very good bargain. He started by 
asking fore, but we got down to the $23.00 price, with 
the stock dividend, which would bring it up to 22 and a fraction, 


22-1/8, and we again received at that time terms, and no 
commissions, and all.the other advantages I mentioned before and 


if anything, the Merritt prospects were equally as good, if not 
better, than when we made the first transaction. So| we felt this 
was a good acquisition. 
"Q, Did you discuss the terms of acquisition with him in 
June of 1957? 
"A, We did. I believe it was at that time. 
"Q, And was there any protracted negotiations jwith respect 
to these terms? 
"A, Not as much as the first time around." 
Now, these documents that I offered in evidence and| which have 
been identified as Plaintiffs’ Exhibit 14, the letter from Manning, 
Hollinger & Shea to Judge Elsner, dated June 7, 1957, through the 
Exhibits 26 and 27, which were the final letter from Mr. Lewis to 
Judge Elsner of August 12, 1957 and the enclosed agreement to terminate 


272 


Mr. Savin's employment, show quite clearly I think that Mr. 
Rittmaster did not give a true and correct account at allto the referee 
of the negotiations which in fact led to the purchase of the second 
150,000 shares of stock. 

THE COURT: Do you say that these facts were not before the 
Referee? 

MR. WRIGHT: I certainly do. 

THE COURT: What about the Plaintiffs' exhibits in evidence 
as part of the hearing before the Referee, beginning with Exhibit No. 31, 
No. 32, No. 33, No. 34, No. 35, No. 36 and No. 37? Aren't they the 
same group of draft agreements to which you refer? 

MR. WRIGHT: They certainly are not. None of those exhibits 
Your Honor has referred to are duplicates of or in any way disclose 
what is disclosed by these exhibits that I offered here. 

These exhibits that I offered are exhibits obtained from the files 
of the defendants pursuant to the discovery procedure that was initiated 
in this case after the settlement and after the decision here of the Court 
of Appeals. 

THE COURT: Let me see the group of exhibits to which you refer. 

(Documents handed to the Court.) 

MR. WRIGHT: It might be well if I read the rest of the part of 
Mr. Rittmaster's testimony that I think they impeach. 

THE COURT: Go ahead. 

MR. WRIGHT: This is the question that was put to Mr. 
Rittmaster at page 132 of the transcript: (Reading) 

"Q. At'the time of the July 1st agreement with Mr. Savin, 
and the negotiations made in June, 1957, were you negotiating 
on behalf of Universal at all times? 

"A. Yes. There was no right of refusal on the second part 
of stock.” 

That statement right there is shown to be false in that when those 


negotiations were commended, when that deal was made in June, there 


was such a right of refusal. 
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| 
(Reading): "Did you present the prospective purchase of 
150,000 shares of Merritt-Chapman & Scott stock to the other 
members of the Merritt Board of Directors for their views? 
"A, No, we didn't. There was no occasion; no reason." 
Those documents Your Honor has in front of you show that there 
was every reason for the directors of Merritt-Chapman and Scott to 
consider their purchase because the negotiations had as their aim the 
termination of business relationships between Merritt and the Savins 
and other objectives which were purely Merritt-Chapman & Scott 
objectives, and not Universal Marion objectives at all. 


Then he goes on to Say: (Reading) 
"Q. Inother words, at the time of the negotiations for this 


block of 150,000 shares, they were between Mr. Savin on the 
one hand and you and Mr. Gerbert as directors of Universal? 
"A, That is correct." | 

Those documents, Your Honor has in front of you show that was 
wholly incorrect; that the negotiations were being carried on there 
with Mr. Rittmaster at one point intervening and through his Merritt- 
Chapman & Scott attorney, again clearly for a Merritt-Chapman & 
Scott purpose and not a Universal Marion purpose. 

We think that the Referee could not have approved the settlement 
if he had had before him the story of the negotiations developed by 
those documents you have before you which we were only able to obtain 
ourselves pursuant to the discovery procedure that was authorized after 
the case came back here for trial of this res judicata issue, And it 
is, I submit, Your Honor, evidence that is clearly relevant and 
material for that purpose. That is what it was obtained for and it 
clearly does the job that it was intended to do of showing that the re- 
presentations made in New York by Mr. Rittmaster were false and 


fraudulent. 
* * * * * 


| 
MR. JONES: May I point out to Your Honor this: that Mr. 
Wright has stated, as I understood his statement to Your Honor was 
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that these documents show that Mr. Rittmaster had testified falsely 
before the Referee in our Exhibit 4. 

Now, there is nothing in these documents that were offered, as 
I recall, that indicates that Mr. Rittmaster and Mr. Savin were in 
disagreement. They had negotiated the sale of the stock for a price 


and on certain terms. Now, there was a lot of correspondence between 
Mr. Lewis on the one hand and Judge Elsner on the other hand, working 
out the form of these agreements. There is no evidence at all and no 
suggestion that Mr. Rittmaster ever saw these agreements, or that the 
lawyers took them up with him. They were passing different drafts 
back and forth. One draft would go up and that was changed and would 
come back, and another -- They were working out the details. 

I think there is nothing in that that shows that Mr. Rittmaster 
committed perjury or that he was mistaken. There is no evidence 
showing that there was any difficulty or misunderstanding between Mr. 
Rittmaster and Mr. Savin. 

THE COURT: I think your objections go to the weight in evidence 
again, Mr. Jones, of these documents. 

In view of the representations or the belief that Mr. Wright has 
as to the documentary significance of these papers, I will admit the 
Plaintiffs' Exhibits 14 through 27. 

* * * * * 

MR. JONES: If I may, Your Honor, at the outset I would like 
to file a stipulation dated May 24, 1961, that Mr. Gottesman andI 
executed some time ago. It just hasn't been filed. 

I would like to read the first paragraphs of it. 

THE COURT: Are you going to offer it in evidence, the entire 
stipulation? 

MR, JONES: Yes, Your Honor. 

THE COURT: It should be marked with an identifying number. 

MR. JONES: That would be Defendants’ 14 then. 

THE DEPUTY CLERK: Defendants' Exhibit No. 14, for 
identification. 


Document, stipulation dated 
-24-61, was marked Defendants’ 
Exhibit 14 for identification.) 


THE COURT: Is there any objection to the document, Mr. Wright? 
MR. WRIGHT: No, Your Honor, I think we have no objection 

to the whole thing. 
THE COURT: The exhibit will be admitted. | 


(Defendants' Exhibit No. 14 was 
admitted into evidence.) 


MR. JONES: I just want to read the first two paragraphs, if 
Your Honor please. 
(Reading) "The parties hereto by and through their" -- 
MR. WRIGHT: Excuse me. I didn't get the number of this 
exhibit. 
MR, JONES: Exhibit No. 14. 
-- by and through their respective attorneys stipulate as follows: 
1, That the defendant, Universal Marion Corporation, was 
originally organized under the laws of the District of Columbia and was 
merged into and became a Florida corporation under the same name on 
or about May 29, 1959. 
"2. Onor about September 13, 1957, a suit was commenced 
in the Supreme Court of the State of New York, County of New York, 
entitled Angelo S. Esposito, et al. v. Martin Segal, et al,, Index No. 
10911/1957. This suit was a stockholders' derivative action which, 
among other things, complained of the acquisition of Universal Marion 
Corporation of 250,000 shares of the capital stock of Merritt-Chapman 
& Scott Corporation from Mr. A. I. Savin and his two sons. The 
suit also complained of the proposed acquisition by Universal Marion 


Corporation of substantially all of the assets of the Southern Pipe and 


Supply Company. The suit requested, among other things, that an 
injunction be granted restraining Universal Marion Corporation from 
holding a stockholders' meeting which had been called for|September 19, 
1957, for the purpose of voting on the proposed acquisition of substantially 
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all of the assets of Southern Pipe and Supply Company. Service of 
process on Universal Marion Corporation was attempted on 

September 13, 1957, and an order to show cause was attempted to be 
served on September 16, 1957, seeking a temporary injunction to 
restrain the holding of the stockholders' meeting set for September 19, 
1957. In opposition to the said motion, Universal Marion filed the 
memorandum and affidavit identified as 'Plaintiffs' Exhibits 45 and 46°." 

* * * * * 

‘Pursuant to motion filed by counsel for Universal Marion 

Corporation, the attempted service of process of the complaint 

and the order to show cause was set aside on September 18, 1957, 

the court holding that the attempted service was invalid." 

I would also like to call the Court's attention to certain paragraphs 
in the stipulation attached to the pretrial order. Paragraphs 21 through 
26, which read as follows: 

21, On September 25, 1957, a stockholders’ derivative 
action was commenced in the Supreme Court of the State of New 


York, County of New York, by service of the complaint of 


Angelo and Christine Esposito on Universal Marion Corporation, 
entitled Esposito v. Segal, Index No. 13605/57. 

"22. Thereafter, three additional stockholders of Universal 
Marion Corporation, Martin Cowen, Esther Lambert and Frank 
Coates, Jr.|, filed similar complaints in the Supreme Court of 
the State of New York, County of New York. 

"93. The aforesaid New York stockholders’ derivative 
actions were consolidated by order of the court of May 8, 1958, 
and entitled Esposito v. Segal, Index No. 13605/57. 

"24. Universal Marion Corporation, which had an office 
in New York City, was served in the aforesaid action on 
September 25, 1957, and Alexander Rittmaster, who was a 
resident of the State of New York, was served on October 7, 1957. 

"95, Inthe Esposito action, Universal Marion" -- 

MR. WRIGHT: Excuse me. That one is already in evidence. 
It was read by me. 
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THE COURT: Paragraph 25 has been read into the record, Mr. 
Jones, as have 26 and 27. 
MR. JONES: Then I will go to 28, if Your Honor please, and 29. 
(Reading) 28. On March 14, 1960, counsel for the plaintiffs filed 
a motion for the production and inspection of numerous documents. 
"99, On February 21, 1961, counsel for the plaintiffs in 
this action served 93 'Requests for Admissions of Fact’, 
covering 21 pages and included therein a request to jadmit the 
genuineness of 39 documents. 
"31, On November 20, 1958, Mortimer A. Shapiro, 
General Counsel for the plaintiffs in the New York Esposito 
action, contacted Mr. Gottesman by telephone to make an 
appointment to discuss the New York action and this action. 
"32, On December 2, 1958, Mr. Shapiro met Mr. 
Gottesman in Mr. Gottesman's Washington office and discussed 
with him the two actions. 
"33, On the following day, December 3, 1958, Mr. Shapiro 
again met with Mr. Gottesman for lunch and continued the 
discussions. On Friday, December 5, 1958, Mr. Gottesman 
met with Mr. Shapiro in New York and continued the discussions. 
"34, Examination" -- 
THE COURT: Paragraph 34, I believe has been stricken, 
according to the copy that is before the Court. 
MR. JONES: Yes, it has been stricken. I withdraw that. 
(Reading) "35. At Mr. Shapiro's request, Mr. Gottesman forwarded 


to him copies of the written interrogatories Mr. Gottesman 
had taken in the District of Columbia action. 
"36, OnJanuary 20, 1959, Norman S. Nemser, counsel 
for plaintiff Lambert in the New York action, and Mr. Shapiro 
visited Mr. Gottesman in Washington and discussed settlement 


negotiations in the New York action in which Nemser and 
Shapiro had been engaged. 
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"37. OnJanuary 21, 1959, Mr. Shapiro called Mr. 
Gottesman by telephone and advised him of the progress of 


these negotiations and of Mr. Shapiro's next appointment with 
the defendants’ attorneys for further settlement discussions. 
"38. This telephone conversation was confirmed by letter 
from Mr. Shapiro to Mr. Gottesman, dated January 21, 1959. 
"39, On February 13, 1959, the parties to the Esposito 
action signed a written stipulation of settlement, subject to 
approval of the New York court, which provided for the com- 
promise and settlement of said action. 
"41, On March 3, 1959, the New York plaintiffs in the 
Esposito action filed a motion requesting the New York court 
to hold a hearing for the purpose of determining whether it 
should approve the Stipulation of Settlement signed February 13, 
1959, and to appoint a Referee for this purpose. An order 
granting said motion was entered on March 9, 1959." 
* * * * *x 
If Your Honor please, before I start questioning Mr. Shea, may 
I read one more paragraph of the stipulation, paragraph 43? 

THE COURT: You may. 

MR. JONES: (Reading) "Plaintiffs became shareholders of 
record in Universal Marion Corporation on or about the following dates: 

Julius H. Reiter, April 3, 1957 

Barrie L. Beere, April 3, 1957 

Rosalie Zaidenberg, April 3, 1957 

Irene Lossberg, April 6, 1959 

Allan A. Merine, April 8, 1957" 


* * * 
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EXCERPTS FROM TRANSC@IPT OF PROCEEDIN 


Tuesday, June 6, 1961 
* * 
WILLIAM A, SHEA 
called as a witness in behalf of the defendants, having bee 


n first duly 


sworn, took the witness stand, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. JONES: 
Mr. Shea, will you state your full name? A. 
What is your occupation, Mr. Shea? A. Atto 


William A. Shea. 


rney. 


Are you a member of the Bar of this Court? A. Yes, sir. 
Are you a member of the Bar of the Court of New York? 


What is the name of your firm? A. Manning, 


x * * * 


When did you start to practice law in New York? 


Hollinger 


* 


A. In New York -- I was admitted in the District of Columbia in January -~- 
THE COURT: Just answer the question. When were you admitted 


in New York? 


THE WITNESS: I was admitted in New York in October of 1932. 


BY MR. JONES: 


Q. And have you practiced continuously there since that time? 


A. I have. 


Q. Is your firm counsel in New York for Universal Marion 


Corporation? A. Yes, sir. 
Q. And for Merritt-Chapman & Scott? A. Yes, 
Q. Mr. Shea in your practice, have you held any 


sir. 


public offices 


or civic offices? A. You mean like counsel for the Superintendent of 


Insurance? 


Q. Yes, things of that type. A. I was counsel for the 
Superintendent of Insurance for the State of New York, and I was 


assistant general counsel for the Superintendent of Banks for the State 


of New York, and I have been appointed to various committees and 
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appointments by the Governor of the State of New York. 
*x * * * * 

Q. Mr. Shea, did your firm represent the individual defendants 
in the New York Esposito action which has been referred to here? 
A. Our firm did, yes. 

Q. Who handled the court proceedings in that case? Did you 
handle those or did someone else? A. No; my partner, Mr. Hecker, 
handled those. 

Q. Did there come atime, Mr. Shea, when a settlement was 
negotiated in that case? A. Yes, sir. 

Q. And did you take part in those negotiations? A. Yes, sir, I did. 

Q. Will you describe and tell the Court in your own words just 
what took place, starting in the beginning when negotiations for 
settlement started? A. Well, early in December 1958, I had a dis- 
cussion with Mr. Wolfson and, I think, Mr. Gerbert and Mr. Rittmaster 
generally about this action and I told them that I felt we ought to get 
on with the case at that particular time, andI advised them that we 
should consider talking to Savin and discussing the matter with Savin. 
Savin had not been served in the action at that time and I advised, 
principally, Lou Wolfson at that time that I felt that the attorneys for 

the plaintiffs -- 

MR. WRIGHT: I didn't catch the name of who he advised. 

THE COURT: Will you read the witness’ statement, Madam 
Reporter. 

(The record was read by the reporter.) 

THE WITNESS: -- that the attorneys for the plaintiffs were 
going to pursue their action against the Savins and I thought he ought 
to be advised of it. 


1 also told him that it was my opinion that if any money was 
going to be paid in the case at all that it should be paid by the Savins, 
as they had received the only moneys in the case. And he said that he 
would speak to Mr. Savin at a meeting either that day or the next day, 
which he did. 
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Mr. Savin called me and I went over to see him atthe offices 
of Merritt-Chapman and told him about the proceeding. He said he 
knew nothing about it, and he said he would rather have me take it up 
with his counsel in Connecticut, Judge Elsner. | 

BY MR. JONES: 

Q. Where does Judge Elsner practice law? A. In Hartford, 
Connecticut. 

Q. Did you have occasion to discuss this matter with Judge Elsner? 
A. Yes. After Mr. Savin spoke to me, I sent a copy of the summons and 
complaint in the action to Judge Elsner. I had occasion to go to Hartford 
a day or two after that and called, andI stayed over a day and met with 
Judge Elsner on Thursday or Friday, December 4th or 5th. 

Q. Was your trip to Hartford for the express purpose. of 
discussing this matter of Mr. Savin or was it on other business? 

A. I went up there with directors of Gray Manufacturers, We had a 
meeting the day before and I stayed over to meet with Judge Elsner 
the next morning. 

Q. What was the substance of your conversation with Judge 
Elsner? A. I told Judge Elsner exactly how I felt about this litigation. 

MR. WRIGHT: I object to the form of that answer. He can say 
what he said. That is obviously a conclusion as to how he felt about 
the litigation. I think we ought to know what he said. 

THE COURT: You may rephrase your question. 

BY MR. JONES: 

Q. What did you say to Judge Elsner and what did he say to you 
with reference to Savin? A. I told Judge Elsner -- and he had read 
the complaint -- that as far as I was concerned there were three principal 


ahbiections in the proceedings, three reaily causes of action and three 
principal matters that had to be considered. And I told laos that I felt 
that the New York, and they, by reason of experience in matters of this 


kind, were going to, I felt, tie up moneys that were due to him coming 


in February or perhaps tie up his stock. 
Under the Connecticut law -- I said to him I wasn't too familiar 
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appointments by the Governor of the State of New York. 
* * * * * 

Q. Mr. Shea, did your firm represent the individual defendants 
in the New York Esposito action which has been referred to here? 
A. Our firm did, yes. 

Q. Who handled the court proceedings in that case? Did you 
handle those or did someone else? A. No; my partner, Mr. Hecker, 
handled those. 

Q. Did there come atime, Mr. Shea, when a settlement was 
negotiated in that case? A. Yes, sir. 

Q. And did you take part in those negotiations? A. Yes, sir, I did. 

Q. Will you describe and tell the Court in your own words just 
what took place, starting in the beginning when negotiations for 
settlement started? A. Well, early in December 1958, I had a dis- 
cussion with Mr. Wolfson and, I think, Mr. Gerbert and Mr. Rittmaster 
generally about this action and I told them that I felt we ought to get 
on with the case at that particular time, and I advised them that we 
should consider talking to Savin and discussing the matter with Savin. 
Savin had not been served in the action at that time and I advised, 
principally, Lou Wolfson at that time that I felt that the attorneys for 

the plaintiffs -- 

MR. WRIGHT: I didn’t catch the name of who he advised. 

THE COURT: Will you read the witness’ statement, Madam 
Reporter. 

(The record was read by the reporter.) 

THE WITNESS: -- that the attorneys for the plaintiffs were 
going to pursue their action against the Savins and I thought he ought 
to be advised of it. 


I also told him that it was my opinion that if any money was 
going to be paid in the case at all that it should be paid by the Savins, 
as they had received the only moneys in the case. And he said that he 
would speak to Mr. Savin at a meeting either that day or the next day, 
which he did. 
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Mr. Savin called me and I went over to see him at the offices 
of Merritt-Chapman and told him about the proceeding. He said he 
knew nothing about it, and he said he would rather have me take it up 
with his counsel in Connecticut, Judge Elsner. 

BY MR. JONES: 

Q. Where does Judge Elsner practice law? A. In Hartford, 
Connecticut. 

Q. Did you have occasion to discuss this matter with Judge Elsner? 
A. Yes. After Mr. Savin spoke to me, I sent a copy of the summons and 
complaint in the action to Judge Elsner. I had occasion to go to Hartford 
a day or two after that and called, andI stayed over a day and met with 
Judge Elsner on Thursday or Friday, December 4th or 5th. 

Q. Was your trip to Hartford for the express purpose of 
discussing this matter of Mr. Savin or was it on other business? 

We had a 
meeting the day before and I stayed over to meet with Judge Elsner 


A. I went up there with directors of Gray Manufacturers.| 
the next morning. 
Q. What was the substance of your conversation with Judge 
Elsner? A. I told Judge Elsner exactly how I felt about this litigation. 
MR. WRIGHT: I object to the form of that answer} He can say 
what he said. That is obviously a conclusion as to how he! felt about 
the litigation. I think we ought to know what he said. 
THE COURT: You may rephrase your question. 
BY MR, JONES: 
Q. What did you say to Judge Elsner and what didj/he say to you 
with reference to Savin? A. I told Judge Elsner -- and he had read 
the complaint -- that as far as I was concerned there were three principal 


objections in the proceedings, three really causes of action and three 
principal matters that had to be considered. And I told him that I felt 
that the New York, and they, by reason of experience in matters of this 


kind, were going to, I felt, tie up moneys that were due to him coming 
in February or perhaps tie up his stock. | 
Under the Connecticut law -- I said to him I wasn't too familiar 
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with it -- but I knew that they could start an action in Connecticut by 


in rem proceedings rather than in personam. 

I told him as far as I was concerned, I had advised our clients 
that we weren't going to pay one penny in settlement of the action; we 
didn't receive any money. He was the only one who received any and 
I felt that he ought to look into it to see what he could do towards 
paying something in the event that they got around to a settlement. 

I told him that I asked Bruce Hecker to pursue the matter be- 
cause I felt the client at that particular time was ripe to either settle 

it or try it.. The matters that it particularly pertained to, of 
course, the purchase by Universal of 250, 000 shares of Merritt- 
Chapman's stock, to the sale by Southern Pipe of its assets to Universal 
and particularly the question of as to what was the reason that Wolfson 
could have, or the group could have for selling the stock to Universal. 
And it had been brought out at various times by Mr. Shapiro that his 
contention was that it was for control of Merritt-Chapman. 

I told Judge Elsner that at the present time with the stock selling 
around $19-20-21, in that area, and with the Universal stock which was 
given in exchange at the time $17 a share, with that stock selling at $13 
or $14 and with my experience in proxy fights, it was absolutely ridic- 
ulous to consider anybody acquiring 250,000 shares in Merritt-Chapman 


in the hopes of getting control of the company; this was the appropriate 


time to either get rid of it or try it. 

Q. You mentioned Mr. Shapiro. Who was Mr. Shapiro? 

A. Mr. Shapiro was the attorney who was representing all of the 
attorneys for the plaintiffs in the New York action. 

Q. He was general counsel? A. He was general counsel. 

Q. Inthe consolidated action? A. Yes. 

Q. Will you tell the Court briefly what the negotiations were 
between you, Mr. Shapiro -- First let me ask you this: Who is Mr. 
Goodstein? A. Judge Elsner said he would have to take it under 
advisement and look into it and he would talk to Mr. Savin, and presumed 
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he would get New York counsel to consider it. | 
A week or so later, maybe ten days later, I was alvised by 
Judge Elsner that he had appointed one Jack Goodstein as their New 
York counsel; and I was asked to see Mr. Goodstein and explain to 
him the pending case, which I did. 
After that -- 
THE COURT: I think the question has been answered. It was 
only, Who was Mr. Goodstein? 
* * 
BY MR. JONES: 
Q. What do you remember was the substance of your conversation 
with Mr. Goodstein when you explained the case to him, Mr. Shea? 
A. Well, I explained to him the same as I did to Judge Elsner: the 
status of the matter as far as I was concerned; that I had advised my 
clients not to pay one penny in settlement of the action; that we were 


desirous of trying it; that at the particular time that we were discussing 


with the stock of Merritt selling at, asI stated to Judge Elsner, around 
$20 a share, our earnings that year looked prospectively good for us in 
the near future and the Universal stock that had been received by 
Southern Pipe was then around $13 or $14. I also explained to him that 
he ought to look into it and that he would know better as to what he would 
suggest. 
I didn't want to do any negotiating. I gave him Mr). Shapiro's 
number and I told him to call him or else I called Mr. Shapiro 
and told him to call Mr. Goodstein, one or the other -- I don't recall 
which. 
After that, I had no part in the negotiations with Goodstein and 
Shapiro. They were talking about it for a long time, a period of several 
weeks. It was almost Christmas and several weeks went by before I 


heard any of the results of the meetings between Goodstein and Shapiro. 
* * * * * 


* * 
Washington, D.C. 
Wednesday, June 7, 1961 
* * * * 
DIRECT EXAMINATION (Continued) 
BY MR, JONES: 
* * * * * 
Q. Mr. Shea, at the conclusion of your testimony yesterday 
afternoon, you had told us that you had talked with Mr. Goodstein in, 
I believe, the latter part of December and it was a period of several 
weeks, you stated, before you heard any more of the results between 
Mr. Goodstein and Mr. Shapiro. Is that correct? A. Yes, that was 
correct. I spoke to Mr. Shapiro sometime immediately after my 
conversation with Mr. Goodstein and -- 
Q. Did you say Mr. Glickstein or Mr. Goodstein? A. Goodstein. 
And I told him that I had been to see Judge Elsner and I had spoken to 
Mr. Goodstein and told him if he was going to do anything with them, he 
had better proceed. I didn't know what they were going to do and, as 


far as I was concerned, we were paying nothing; and as far as the future 


was concerned, if he was going to get any money, he had better get 


busy on the Savins. 

Q. Did there come a time sometime thereafter when you - 
met the attorneys for the various plaintiffs in the Esposito suit in New 
York. A. Well, the next time sometime immediately after the examinations 
before trial, when the depositions of Alex Rittmaster were taking place, 
Mr. Shapiro -- 

Q. Mr. Shea, I ako youa ioansecick of cecdary the 19th, 1959. 
It's marked Plaintiff's 78 at pretrial, showing the date of January 19, 
1959, Does that refresh your recollection as to the time ? A. Yes, that 
is the approximate time. 

Q. Proceed. A. Mr. Shapiro came in and told me that he had 
been meeting with Mr. Goodstein and that he believed that all he could 
get from Mr. Goodstein was $150,000, he wasn't sure of that; and that 
he was not in a position of accepting that without getting something 
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from the other defendants. And he mentioned to me the fact|/that there 
should be some payment from the defendants involved in the) Southern 
Pipe transaction. I told him at that time that as far as I was concerned, 
there wasn't one nickel that the defendants in the Southern Pipe trans- 
action were going to pay; that the transaction, as far as we were Con- 
cerned, was an excellent one and there was no room for us to do any- 
thing on that. 
I said, You could do something with the Savins. Perhaps it 
would be helpful if you could get them to extend the time in some of 
the payments that would have to be made in behalf of the corporation.” 
Then he said to me, "Well, I think that something should be 
done by the defendants in purchasing some of the stock, You told me 
that they had confidence in the company and that the stock” -- which 
was selling in the middle of January, I think somewhere around 20 or 
21 -- "was good and they should buy some of it.” | 
I told him that I had never thought of that. I had no| ideas on 
it, but that I would take it up with my clients and be in touch with 
him later on. 
Q. Shortly after that, what was the next thing that happened 
with respect to the negotiations looking towards the settlement ? 
A. I think about that date, the 19th there, I also asked him about what 
his negotiations were with Mr. Gottesman; how were they doing in 
reference to having Gottesman join in his action. He told me that he 
had been negotiating with him and they hadn't reached any agreement 
but that he was keeping him advised of what was going on. 
Several days after that meeting, Shapiro called and a meeting 
of all the attorneys was set up in our office -- that would be a day or 
two later, probably the 21st, in that neighborhood. 
Q. I show you Plaintiff's Exhibit No. 31, being a letter from 
Mr. Shapiro to Mr. Gottesman and ask you if that refreshes your 
recollection as to the date? A. Yes, January 2ist. That was the day 
we had that first meeting with all the attorneys. 
And at that meeting, they went into -- from that day for the 
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next four or five days, there were several meetings of all counsel and 
numerous telephone calls, particularly with Shapiro representing the 
other plaintiffs’ attorneys and myself, particularly pertaining to 
whether or not the defendants here would purchase stock and on what 
terms. 

I had been authorized to state that we would buy stock but to go 
into the various aspects of price terms. So these meetings were 
generally working out demands by Shapiro and his group of a price to 
be set for the stock and these negotiations went on, I think, for three 
or four days. Meetings every other day but in between, numerous 
phone calls from Shapiro and from me trying to work out something 
with reference to the stock purchase. 

Q. I show you Plaintiff's Exhibit No. 32, which is a letter 

from Mr. Shapiro to Mr. Gottesman, dated January 23rd and 
ask you if that refreshes your recollection as to the date of the meet- 
ing following the meeting of the 21st? A. Well, this refreshes my 
recollection that we had another group meeting with all the attorneys 
on January 23rd. In addition to the January 21st meeting, we had a 
meeting on January 23rd; and this also advises that there was another 
meeting scheduled for January 27th of all counsel. 

Q. I show you Plaintiff's Exhibit No. 34, which is a letter 
from Mr. Schwartz to Mr. Gottesman of January 28th, and ask you if 


that refreshes your recollection as to the meeting of the 27th? A. Yes, 


this letter refers to the meeting that we had with counsel for the 
plaintiffs on January 27th. 

Q. And had the settlement or the terms of the settlement been 
finally arrived at at that time? A. On January 27th, we had agreed on 
the general terms of the purchase of the stock. 

Q. That is} you mean the purchase of the million dollars wo rth 
of stock -- A. The purchase of the stock by the four defendants from 
Universal. 

Q. Mr. Shea, in the pretrial statement in this case, it is 
charged by the plaintiffs that the Exposito settlement resulted from 
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22 collusion between the New York defendants and their |attorneys 
and the New York plaintiffs and their attorneys. Was there any collusion 
between the attorneys for the defendants and the attorneys for the 
plaintiffs ? 


* . * * * * 


THE WITNESS: Absolutely not; nothing of any nature like 


BY MR, JONES: 
Q. Was this an arms length dealing. A. This dealing was a 
negotiations which really took place -- meetings of the negotiations 
were continuous from about that 19th date to the 27th; but the preliminar- 
ies where I had gone up to see Elsner and talked to Goodsters back in 
December were all at arms length, were dog-eat-dog battles as to 
whether it would be settled or not. And as faras I was concerned, up 
to the 27th when we finally agreed to the settlement » | was just as 
prepared to go in and try the case, because we had only two|more 
witnesses to be examined and we were ready to try it if we 
didn't get the exact terms that we had at the end. 
Q. I think you mentioned yesterday, Mr. Shea, that you were 
either pressing for a settlement or a trial because you thought the 
climate was ripe. What do you mean by "climate"? What are you 
referring to? A. Well, in these actions at the particular time when 
you try the case, the climate can be such that even though it may not 
be on a legal issue if the stock were down at that particular time, it 
would be more beneficial to the plaintiffs in their cause as| hindsight 
rather than what happened at the particular transaction. And at this 
time when we were ready and could have gone to trial instead of 
settling, the climate was ripe because the Merritt-Chapman stock 
had gone up from 19 to 20 to 21, somewhere in there, and the stock 
of Universal was still around 13 or 14. So the basic elements of the 
two principal charges that were made in the case didn't amount to 


anything and could be easily overcome. 
* * * 
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CROSS EXAMINATION 
BY MR. WRIGHT: 
* * * * * 

Q. When was the first time you ever met Mr. Shapiro? A. As 
I said before, I think the first time I ever met Mr. Shapiro was sometime 
in early December or the end of November. I think I said that was the 
first time I ever saw him. 

Q. I must have misunderstood you. I thought you said before that 
that was the first time you ever had any conversation with him about this 
case. A. That was the first time I had ever met him. I never knew 
Shapiro or had any dealings with Shapiro whatsoever until whatever time 
it was in November or December that I came in contact with him. 

* * * * * 

Q. Now, can you tell us what, if anything, you had to do with the 
decision that was made by Mr. Wolfson and Mr. Gerbert and Mr. 
Rittmaster to appear in the New York litigation in the fall of 1958? 

MR. JONES: I object to that, if Your Honor, please, The record 
shows in this case that the Court ordered them to appear. They didn't 
make a decision to appear. 

MR. WRIGHT: There is a very sharp dispute between Mr. Jones 
and myself on that point. I think that the record is clear that they were 
under no compulsion to appear in New York and that they made a choice 
of that forum as the one which would best serve their purposes. 

THE COURT: You may rephrase your question. 

MR. WRIGHT: Would you read the question, please? 

THE COURT: You may read the question. 

(The pending question was read by the reporter.) 

MR. JONES: If Your Honor please, Iobject to the questionas being — 

THE COURT: The Court sustained your objection and suggested to 


counsel that he rephrase his question. I sustained the objection to the form 


of the question. 
BY MR. WRIGHT: 

Q. You understand, do you not, Mr. Shea, that neither Mr. Wolfson 
nor Mr. Gerbert nor Mr. Rittmaster were ever served with process in 
this New York litigation? 

MR. JONES: I object, If Your Honor please; Mr. Rittmaster was 


served. 
MR. WRIGHT: With the exception of Mr. Rittmaster. 
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BY MR. WRIGHT: 
Q. That Mr. Gerbert and Mr. Wolfson were never served with 
process in the New York Litigation. | 
MR, JONES: I object, if Your Honor please, as argumentative 
and not responsive to the direct examination. 
THE COURT: I will overrule the objection. 
Answer the question. 
THE WITNESS: They were not served to my knowledge in this 
action. 
BY MR. WRIGHT: 
Q. And that was also true of Mr. Mullaney whom your firm 
represented in the New York action, he was never served there with 
process either, was he? A. I don't think so. | 
Q. And these three gentlemen I have referred to, Mr. Louis 
Wolfson, Mr. Gerbert and Mr. Mullaney, were all residents of 
Florida, were they not? A. Yes, they were. | 
Q. All except Mr. Wolfson had been served here in! April 
1958 because, as directors, they were compelled to attend the meet- 


ings of the corporation here and the annual meeting of April 1958; 


isn't that right ? 
THE COURT: I believe you are testifying now, Mr. Wright. 
That doesn't sound like a question to me. 
MR. WRIGHT: Well, this is cross-examination, if Your 
Honor please. 
THE COURT: That doesn't give you the right to testify. State 
your question to the witness. | 
BY MR. WRIGHT: 
Q. You were aware of the fact, were you not, that on April 
8th, 1958, when they attended the annual meeting of Universal Marion 
here in the District, Mr. Mullaney, Mr. Gerbert, Mr. Segal 
and Mr. Rittmaster were all served with process in this suit here in 
this Court? 
MR. JONES: I object to that, if Your Honor please, What 
difference does it make if he is aware of it or not? The record in this 
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case shows that they were served. 

THE COURT: I must assume that these questions go to the 
credibility of the witness and his knowledge of the various aspects of 
this case. The objection is overruled. 

Answer the question. 

THE WITNESS: Yes, I knew they were served. 

BY MR, WRIGHT: 

Q. So that at least as of April 1958, there was no legal compulsion 
of any kind upon Mr, Wolison, Mr, Mullaney or Mr. Gerbert to appear 
in the New York action and there was here that compulsion insofar as Mr. 
Gerbert and Mr. Mullaney were concerned, is that true? 

MR, JONES: I object, if Your Honor please. He is asking for a 
professional opinion on a matter of law whether they were compelled 
to appear. 

THE COURT: Your objection to the form of the question is 
sustained. 

BY MR, WRIGHT: 

Q. Are you telling us, are you asking the Court to believe that 

the action of Mr. Wolfson, Mr. Gerbert and Mr. Mullaney in 
appearing in the New York action was one that was compelled by any 
process of the New York Court? 

MR, JONES: I object to the form of the question; this witness is 
not asking the Court anything. I think the question is improper. It is 
not responsive to the direct examination. 

THE COURT: The Court will sustain the objection to the form 
of the question. 

MR. WRIGHT: Well, if the Court please, an essential part of 
our case, we feel, is establishing that these gentlemen I have just 
referred to appeared in New York not because they had to as a matter 
of law but because they felt that the New York Court would be the most 
expedient one for them to gain protection for themselves as distinguished 


from maximum protection for the corporation, to which they had the 


fiduciary responsibility. 
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Now, Mr. Jones takes the position, I gather from what he has 
just said, that somehow or other those appearances were compelled. 
This is a gentleman who is, I take it, the senior member of the 
firm in charge of this particular New York litigation and I think that 
I am certainly entitled to exhaust his knowledge and his opinion on that 
very issue as to whether or not there was any legal process which 
compelled these people to appear in New York or whether or not this 
was a choice they made for their own purposes. 
THE COURT: You may ask your. next question. 
BY MR. WRIGHT: 
Q. Do you know or can you point to any order which the New 
York Court, over your objection, entered which was intended to or 
did compel the presence of Mr. Wolfson or Mr. Gerbert or Mr. 
Mullaney in the New York litigation ? 
THE COURT: I think that the record speaks for itself, I think 
counsel will stipulate that the appearance of these men was voluntary 
in New York. Is that correct? 
MR. JONES: No, Your Honor; it was by order of the Court. 
I can inform Mr. Wright that this will be covered by Mr. Hecker who 
; handled the matter. Mr. Shea was not in charge of that litigation. Mr. 
Hecker will testify fully about that. 
MR. WRIGHT: I have no further questions of Mr. Shea on this 
if he doesn't know about that end of it. 
* * * * *x 
Q. You know, Mr. Shea, do you not, and knew then that that 
last purchase of 150,000 shares of Savin stock which had been made 
in the summer of 1957 was one in which the bulk of the money that 
the Savins were to receive from Universal was not|to be paid 
until February 13, 1959, do you not ? 
MR. JONES: I object, if Your Honor please, as not responsive to 


the direct examination. There is no testimony here that this witness 
drew the contract or had any knowledge of it. | 
THE COURT: I don't understand the purpose of this question 

| 
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to this witness. I think these dates and details are alla matter of 
record with the Court, Mr. Wright. What are you trying to determine 
from this witness? 
MR. WRIGHT: Well, this goes to more than dates and details. 
What I am trying to point out is that he at this time knew that this 
particular contract was still largely executory in nature, that there had 


been paid only about $500,000 of the purchase price. There was due on 
February 13th, I believe about $2,800,000 or $2 900,000 and that under 
the terms of the contract between Universal and the Savins, Universal 
could, if it chose, forfeit the downpayment without any liability at all 
for that other and let Mr. Savin keep his shares. 

What I am trying to establish was in essence what was done 
at this time in this settlement stipulation was to confirm and ratify a 
contract which we say in this suit should then have been repudiated. 
That's what Iam getting -- 

THE COURT: Will you read the pending question, Madam Re- 
porter. 

(The pending question was read by the reporter.) 

MR. JONES: I object on the ground that the contract speaks 
for itself. The contact is in evidence; and it is not responsive to the 
direct examination. 

THE COURT: The Court will overrule the objection. 

Answer the question. 

THE WITNESS: The contract provided exactly what you stated, 
that Universal could hare lost its $500,000 if they so elected. 

BY MR. WRIGHT: ° ° Z 

Q. You said you knew about our suit shortly after it was filed. 
Now, when was the next time that it came to your attention? A. I 
wouldn't recall when it came to my attention. Mr. Hecker handled 
this matter in litigation and also considerations given in connection 
with the Washington suit. 

Q. I believe you did say, however, in your direct examination 
if I understood you correctly that you had some conversations with 
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Mr. Shapiro, saying that you would like to have him bring the plaintiffs 

here in this settlement that you were negotiating? A. Yes, 1 did do that. 

That was around December of 1958. 
* * * * * 

Q. Iam directing your attention to the trial situation as it 
existed in January of 1959 in New York: Actually, neither Mr. 
Shapiro nor any other counsel for any of the New York plaintiffs 
had actually obtained even any kind of discovery in the New | York suit 
until after you began these talks with him which led to the settlement , 
isn't that true? A. No, that is not true. 

Q. Well, just tell me what discovery had been had by any of the 
New York plaintiffs prior to the time when the deposition of Mr. 


Mullaney was taken, which I believe was on January 6, 1959, -- in 


January of 1959. A. That's when they took their depositions, in 
January of 1959. | 
Q. I say that was the first time, was it not, in which there 
had been any discovery by the plaintiffs in the New York litigation? 
A, That's right. 
Q. And that was after the settlement negotiations had begun, 
is that right? A. No, it wasn't, because the settlement negotiations as 
settlement didn't commence until after or about the time when Alex 
Rittmaster was being examined. | 
Q. Well, maybe I misunderstood you. I thought the settlement 
negotiations, according to your direct examination, began very 
early in December, about the first of December when you talked to 
Judge Elsner and to Mr. Goodstein and to Mr. Shapiro about getting 
after the Savins to contribute some money here and get the case 
settled, A. Those beginning negotiations that I started initiated by 
seeing them and talking to them were not negotiations that! were part 
of the settlement. There was nothing that had been accomplished or 
brought forward to being in the nature of any settlement until about the 
time of the examination of Mr. Rittmaster. 
Q. You say now that these negotiations that were begun in 
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December between Mr. Shapiro and Mr. Goodstein were not 
negotiations looking toward the settlement of this suit? A. I don't 
know what negotiations Mr. Goodstein had with Mr, Shapiro but I 
know that I started negotiations to see if they could be accomplished, 
but I knew of nothing being accomplished. The fact that I spoke to 
Elsner about trying to do something had nothing to do with these 


negotiations coming forward. 
* * * * * 

Q. The question is: Didn't you find out about those negotiations, 
the result of those negotiations, in December? A. No. 

Q. When was the first time you leanred of the results? A. The 
first time I learned of the results of my previous meeting with Judge 
Elsner and Mr. Goodstein was around the -- before the examination of 
or about the time when they were in the office marking the exhibits, 
when he told me at that time they had been meeting. Up to that time, 

I didn't know what was going on between them, Shapiro and Goodstein. 

Q. Did you every have any doubt that these negotiations which 
you were instrumental in starting in December were negotiations 
looking to a settlement of that litigation: 2 

MR, JONES: I object, if Your Honor please. I think it is im- 
proper, did he ever have any doubt. The witness, I think, has answered 
the question. 

THE COURT: The objection is overruled. 

Answer the question. 

THE WITNESS: I had a doubt until the Savins made an offer, 
because I had stated there wouldn't be any negotiations by us to pay a 

penny if they didn’t pay it. 

E * * * * * 

Q. Then did you learn, after this settlement stipulation had 
been signed that after that time, the plaintiff's here were successful 
with their petition in the Court of Appeals, the pending appellate 
procedure in this Court? 


* * 
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Q. When the stay order was vacated by the Court here, were you 
informed about that fact? Did you know about that? A, Ultimately I 
was advised of it. 
Q. Notwithstanding the fact that the stay order had been vacated 
here, you then proceeded as fast as you cauld to try and get the settlement 
approved in New York, isn't that right? A. I think they proceeded with 
due diligence, the plaintiffs and defendants, to have the matter presented 
in the proper legal fashion in New York. 
Q. Now, when you talk about the proper legal manner, insofar 
as New York procedure for approving settlement is concerned, there 
is no statute, no rule of court that requires what shall or shall not 
be done in that connection, is there ? 
* * * * * 
Q. Is there any rule of procedure, court rule, which specifies 
what shall be done in that connection? 
MR, JONES: May I inquire, if Your Honor please, is this 
addressed to the credibility or the impeachment of the witness. I can't 
see the relevancy and it certainly wasn't covered by direct examination. 
I object to it. 
MR. WRIGHT: This goes directly, Your Honor, to the issue we 
are here trying now as to the question of whether or not this settlement 
was or was not inequitable obtained; whether or not the New York 
procedure was such that the defendants were able, by choosing that 
forum, to make the kind of settlement that they couldn't make 
here, | 
THE COURT: I don't see that this question is addressed to the 
credibility of the witness' testimony. It does not relate to his testimony 
on direct examination. 
You may, if you desire, make this witness your witness for the 
purpose of these questions. 
MR. WRIGHT: I don't suggest that he isn't going to give a 
correct answer. 
THE COURT: Do you want to make this witness your witness 
for the purpose of these questions ? 
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MR, WRIGHT: For this purpose ia 

THE COURT: Very well. 

Answer the question. 

THE WITNESS: May I have the question? 

THE COURT: Read the question, Madam Reporter. 

(The pending question was read by the reporter.) 

THE WITNESS: We followed the procedure adopted by case and 
by Court procedure. 

BY MR, WRIGHT: 

Q. Actually, Mr. Shea, it is a fact, isn't it, that there is no 
requirement either statutory or by rule of Court that there be any 
Court approval of settlements of this kind in the New York State 
Courts? A. These are done by decisions and by practice. 

Q. Could you answer my question? A. There is not statute, 
1 stated that. 

Q. And no written rule of court? A. No Court rule; it's a 
decision of the Court. 

Q. That is what I was getting at. 


* * * * 


MORTIMER A, SHAPIRO 
* * * 
DIRECT EXAMINATION 
BY MR, JONES: 
Q. Your name is Mortimer A. Shapiro? A. That's correct, 


sir. 


Q. And what is your profession, Mr. Shapiro? A. Iam an 


attorney. 

Q. And practicing in New York ? A. Yes, sir. 

Q. What is your office address in New York? A. 52 Broadway. 

Q. Will you state briefly for the benefit of the Court and counsel 
your educational background, when you were admitted to the bar, what 
school you attended? A. I graduated from the University of Pennsylvania 
with degree of Bachelor of Arts. I attended Columbia Law School and 
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graduated from Columbia Law School in 1939; was admitted to the 
bar of the State of New York that same year. | 

Q. Are you a member of the bar of any other courts? A. I 
am a member of the bar of some of the District Courts, I believe 
in Maryland,Delaware, and Michigan. 

Q. And what has been the nature of your practice, Mr. 

Shapiro? A. It's been to some extent to general practice with a 
specialization in stockholders' derivatives and representative work, 
representation of stockholders’ committees before the Securities & ; 

Exchange Cimmission, and reorganizations, and some concentra- 
tion on real estate matters in New York. 

Q. When did you first become connected with the Esposito suit 
that we refer to here that is pending in the Supreme Court of the State 
of New York? A. Late in December of 1957. 

Q. And would you state the circumstances under which you be- 
came connected with that case? A. At that time, to the best of my 
recollection, I got a telephone call from Mr. Harold Weston, who was 
the then attorney, and still was the attorney for the Espositos, and 
who had commenced with the Esposito litigation, advising me, re- 
questing whether or not I would act as counsel for him, or to him, 
to the Espositos in the future prosecution of the action. | 

* * * * x 

MR, JONES: May we stipulate that the Coates suit was filed 
on March the 12th, and that the order of consolidation was entered 
on May 8th, 1958? 

MR, WRIGHT: Those dates are correct, yes. 

* * * * 
BY MR, JONES: 

Q. Now, after the order of consolidation, what if anything did 
you dothen? A. Well, following the order of consolidation, whit you 
say was entered on May 8th, we undertook the preparation of a con- 
solidated complaint , which became the consolidated complaint in the 
consolidated action. That was the next step which was undertaken 


by my firm. 
* 


* * * 


Q. Now, just before that, did you have occasion to contact 
Mr. Gottesman, one of the counsel in this case? A. Yes, I did. 

Q. And when was that? A. Well, I contacted Mr. Gottesman 
originally by telephone on or about November 20th, and at that time had 
a, to the best of my recollection, a rather general conversation as to 
whether or not it would be feasible or practicable to join forces. At 
thabose 

Q. Go ahead, sir. A. I also must have told him at that time 
that I was going to be in Washington shortly on another matter, and I 
did come to Washington in connection with this other matter early in 
December, and while I was here on that proceeding, I saw Mr. 
Gottesman on December 2d and December 3d, and discussed the posture 
of both of our cases, and discussed whether or not it would be in the 
mutual interests of the stockholders whom we represented, and all 
stockholders, to join forces and proceed in one action in New York. 

Q. Did Mr. Gottesman at that time advise you that a stay had 


been issued in this case? A. I believe that he advised me -- there's a 

question of dates in here which I'm not quite sure of -~ but he 
did, before I left for New York, I believe, he advised me that a stay 
had been issued. In other words -- 


Q. Now, when was the next occasion that you met with Mr. 
Gottesman? A. A few days thereafter Mr. Gottesman was in New 
York and came to my office. 

Q. And what was covered in that meeting? A, The same 
general conversation. 

Q. And was Mr. Gottesman cooperating with you? A. Well, 
I would say yes, surely. 

Q. Did you have any further telephone conversations with Mr. 
Gottesman during the month of December? A. I feel sure that I did. 
I advised him as to the examinations before trial, and whether I had 
any other conversations beyond that, I am not sure. 

Q. Did you request Mr. Gottesman to furnish you with any 
papers or documents? A. I asked him for copies of his interrogatories, 
which he sent me. 
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Q. Now, when, Mr. Shapiro, were the settlement discussions 


in this case first commenced? A. To the best of my recollection, 

the first settlement discussions which I had with Mr. (Goodstein 
were not commenced until right about the first of the year of 1959, 
and those were the first settlement discussions which I had with anybody 
in this matter. 

Q. Tell us what took place in those discussions? A, Well, 
those were the type of trading conversations, a series of them, which 
went on between Mr. Goodstein and myself, he claiming there was no 
liability on the part of his clients, I say that there was, and back and 
forth, and how much should be paid in settlement, and also discussing 
the question of possibly tying up the funds in the State of Connecticut. 

Q. Who was Mr. Goodstein representing? A. Mr. Goodstein 
was representing the Savins. | 

Q. When did you have any contact with Mr. Shea or janyone 
representing the individual defendants ? 

Q. Well, prior to the time, to the best of my recollection, is 
prior to the time that I spoke to Mr. Goodstein, I spoke with Mr. 

Shea, and this I would place around the middle of December, and this 
was probably in connection with lining up the examinations before trial, 
or getting under way in that respect, and Mr. Shea, in the course of 

his conversation with me, said, "You know, the only ones who got 
anything out of this matter were the Savins" 2 and ae "Why don't 

you pursue them?" Whereupon, I wrote a letter to the Savins, and 

that started, from my point of view at that time, the chain of 
events which led to the conversations with Mr. Goodstein, who was 
retained by the Savins and who contacted me some time right about, 
either just before or just after the first of the year. 

* * * * * 

Q. Now, Mr. Shapiro, during these negotiations, were you 
keeping Mr. Gottesman advised as to what was going on? A. When 
you say these negotiations, if you mean with respectto the day-to-day 
conversations that I was having with Mr. Goodstein, I don’t have any 
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recollection of having kept Mr. Gottesman advised of these conversations, 
I mean, the details of those conversations with Mr. Goodstein, as to 
whether it was two dollars a share, or one dollar a share, or anything 
of that type. 

l advised Mr, Gottesman, when the negotiations had come to 
some point, that I figured we were really within range of some serious 
settlement conversations. 

Q. I show you Plaintiffs" Exhibit 31, which is a letter dated 
January the 2ist from you to Mr. Gottesman; ‘Plaintiffs’ Exhibit No. 
32 -- the first letter is dated January 2ist -- Exhibit 32 is a letter 
from you to Mr. Gottesman of January the 23d; and Exhibit 34isa 

letter of January 28th, '59, from Mr. Schwartz to Mr. 
Gottesman. 

MR. JONES: Do you have 33 there, Mr. Clerk? 

(The exhibit was handed to counsel.) 

BY MR, JONES: 

Q. (Continuing) And Exhibit No. 33 is a letter from Mr. 
Gottesman to you of January 26. 

Are you familiar with those letters ? A. Iam. 

Q. And they dealt with the settlement negotiations? A. They 
dealt with the settlement negotiations, not only with respect to Mr. 
Goodstein, but the settlement negotiations which I was conducting with 
Mr. Shea. 

Q. And one of the letters there was signed, I note, by Mr. 
Schwartz. Who is Mr. Schwartz? A. Mr. Schwartz is my partner. 

Q. Now, tell us, Mr. Goodstein, if you will please, during 

these meetings -- Mr. Shapiro, excuse me af which are referred to 


in these letters, what took place at these meetings with counsel ? 
A. Well, to the best of my recollection, I met with Mr. Shea -- well, 


I'm sure I met with him on January 19th, and I'm not sure whether 


I met with him before that, to discuss the progress of my negotiations 
with Mr. Goodstein on the one hand, and to negotiate with Mr. Shea 

with respect to any possibility of a settlement as far as his 
clients were concerned. In the course --- 
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Q. .May I interrupt just a minute ? Turning to the meting of the 
21st, who was present at that meeting and where was it held?) A. Well, 
the meeting of the 21st was at Mr. Shea's office, and as far aS my re- 
collection is, and Mr. Shea was there, I know, and I was there, and 
at that particular meeting, whether other of the attorneys for|the 
plaintiffs were there or not, I'm not quite sure in my own mind. Mr. 
Hecker may have been there. | 
Q. Let me digress for a moment to ask you this. I note 
that you were named as general counsel in the consolidated case. Will 
you tell us what that means, what the authority, the duties of the 
general counsel are in a consolidated case in New York? A, Well, the 
general counsel is, you might say, in the over-all charge of the case. 
The general counsel has the job of preparing consolidated pleadings , 
has the job of conducting the examinations before trial, ee 
the trial itself, and taking charge of the proceeding more or’ less as 
if he were in charge of it with, of course, the duty to keep other 
counsel reasonably informed, and with the right of other counsel: to 
participate at all times during the course of the action, and 
make such suggestions or advice as they see fit. | 
Q. And does the general counsel have the power to pind the 
other counsel for the other defendants who are part of the consolidated 
action? A. For the other plaintiffs you mean. 
Q. Other plaintiffs, excuse me. A. Well, when you say ‘Sind 
them, I would say that he can serve a complaint on behalf of all of 
the counsel, but the court makes the settlement agreement, 


Q. That's what I mean. Could he bind them as to terms of 
settlement? A. No. 


Q. Now, then, there was another meeting, according) to the 
exhibits that I have just shown you on November 23d at the office of 
Mann, Hollinger & Shea. Tell us what transpired there and who 
were present? A. At the meeting of the --- 


Q. (Interposing) Excuse me, did you tell us what went on 
at the meeting of the 2ist? Maybe I interrupted you. A. No,I 
| 
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don't think I told you wnat went on at the meeting of the 21st or the 
meeting of the 19th. 

Q. You go ahead again and start at the meeting of the 19th. 
Let's take a new start. 

* * * * * 

THE WITNESS: At that meeting at which I met Mr. Shea, I 
told him that I could not and didn't expect to get a contribution from 
the Savins towards a settlement of this of more than a hundred fifty 
thousand dollars. At that ime Mr. Shea said to me that, "It would be 
helpful for the corporation if you also got for Universal Marion an 
extension of time for the payment of part of the balance of approximately 
two million nine, which would be reduced by this hundred fifty thousand 
dollars, or whatever the figure was exactly, for the payment of part of 
that amount to the Savins, and we had a little discussion along those 
lines, and I think on that same day that I saw Mr. Goodstein and worked 

out the extension whereby eight hundred thousand dollars was 
extended, part for six months and part for a year, and approximately 
two million dollars would be paid on the closing date of February 13th, 
waich was the closing date in the agreement. 

At the same time I discussed with Mr. Shea the question of the 
liability , potential and otherwise of his clients, and what contribution 
they would make towards the settlement of the action, and here -- Mr. 
Shea said nothing, and I said, "Well, there certainly can't be any 
settlement. With the contribution of the Savins, that might settle the 
Savins, but that would be all.” 

And the conversation went back and forth, and the exact details 


of course I cannot remember, and at one course, when we were dis- 


cussing this whole question of Merritt's capital stock, the value of the 


market -- Merritt-Chapman at that time was going up. It was, I think, 
in the neighborhood of twenty, twenty-one dollars a share, which was 
very close to the cost price to Universal of the stock, and Mr. Shea 
was saying to me, "The stock is a good stock” -- and -- “It's a good 


buy” and that type of discussion, and it occurred to me, and I said, 
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"Well, if you think it is so good, let your clients, individual defendants, 
purchase it from Universal.” And that was the inception of the 
negotiations which ultimately led to the purchase of the million dollars 
of Universal stock at a dollar over the market price. Now, 
that's the January 19 meeting. 
* * * * * 
The next meeting of January 21st a well, in between -- on 
January 20th I had occasion to be in Washington on the same proceeding 
that I had been in Washington earlier in December, and at that time I -- 
I was in Washington with Mr. Nemser and we saw Mr. Gottesman and 
advised him of the state of the negotiation. 
On January 21st I saw Mr. Shea again and I gather -- I mean, to 
the best of my recollection, and I have been trying to recall this for 
awhile -- is at that time he said, "Well, I think we can work out some- 
thing along the way of the individual defendants purchasing a block of 


Merritt-Chapman stock from Universal Marion, and we started the con- 


versations as to how much and what price, and was there a floor and 
was there a ceiling, and who would buy it. 
Following that meeting, another meeting was held on January 
23d at which all counsel were invited, and I believe that all counsel for 
all of the plaintiffs in the New York consolidated action were present. 
And this meeting again was concerned mainly with this question 
of arriving at a formulation of how much Merritt-Chapman stock would 
be bought, and how much over the market would be paid for it and 
whether there would be a floor and whether there would be a ceiling. 
There were lots of discussions as to whether there would be a floor. 
I remember Mr. Shea saying, "There's no reason for a floor." We 
said, "We can't take a chance. If it goes down we are not going to sell 
it out very cheaply." -- and this conversation back and forth. This was 
the meeting of January 23d, at which time I would say the idea had been 


pretty well crystallized with these minor refinements still necessary. 
* * * * * 
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BY MR. JONES: 
Q. Inotice, Mr. Shapiro, that the letter is addressed to the 
Honorable Louis A. Valente. Who is Mr. Valente, Judge Valente ? 
A. He is a retired New York State Supreme Court Judge, New York 
County. He was on the bench for a long long time, and he was retired, 


having reached the retirement age in New York. 
* * * * * 

Q. Mr. Shapiro, I call your attention to Defendants' Exhibit 
3, which is an order referring the matter to Judge Valente, and I call 
your attention to ordering paragraph No. 3 which reads as follows: 
(Reading) 

“ORDERED, that at least five days before the date of the 
hearing set forth herein a copy of this order, with notice of entry 
thereof, and the affidavits annexed thereto, be served by mail upon 
Milton M. Gottesman, Esq., Wyatt Building, Washington 5, D.C." 

And I ask you if you furnished that notice to Mr. Gottesman as 
directed by this order? A. I did. 

MR. JONES: May I see Defendants’ 6, please. 

(The exhibit was handed to counsel.) 

BY MR. JONES: 

Q. Icall your attention, Mr. Shapiro, to Defendants’ Exhibit 
6, the notice of the hearing before Judge Aurelio, and call your attention 
to paragraph 2 of the ordering paragraph, which reads as follows: 

"ORDERED; that notice of this motion be given at least twenty 
days before the return date hereof to Milton M. Gottesman, Esq., 
Wyatt Building, Washington 5, D.C., by mailing to him at his said 
address a copy of'this order, to show cause and the annexed affidavit upon 
which it was made." 

Was that sent to Mr. Gottesman? A. Iam sure it was. 

* * * * * 

Q. Before the luncheon recess I think you completed your 
testimony with respect to the meeting which ended on January 27th 
between you and the plaintiff and the defendants’ counsel and the other 
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plaintiff's counsel. 

Were there also conferences and negotiations between 
counsels for the various plaintiffs? A. Yes, there were during that 
interval of time. I met with the attornies for the other plaintiffs in 
consolidated action and discussed the degrees of the negotiations and 
conferred with them as to the next steps to be taken. 

Q. Was there some difficulty in reaching agreement on the 
terms of settlement between the counsel? A, Well, I mean we, the big 
problem, or one of the big problems between us, and possibly a difference 
of opinion, was as to the question of a necessity of a floor as|far as the 
purchase price of the Merritt-Chapman stock by the defendants from the 
Universal. 

Q. Mr. Shapiro, were you acquainted casually or intimately 
with any of the counsel in this consolidated case? A. As Sopee for 

the plaintiff I was acquainted with counsel for the other plaintiffs 
in the consolidated case. I believe I knew all of them er to the case. 
Counsel for the defendants I did not know. 

Q. Did you know. Mr. Shapiro, it has been contended here in 
this case that the New York Suit was non-triable; it couldn't! be tried. 
In your opinion, was that a triable complaint? A. We certainly drew 
a complaint which we assumed was triable. 

Q. Now, with reference to the settlement which was finally 
reached, in your opinion, was that a fair and equitable settlement as 
far as your clients were concerned? A. It was, in my opinion, a fair 
and equitable settlement as far as my client and as far as all the stock- 
holders of the Universal were concerned. 

Q. Will you state your reasons why you thought it was a fair 
and reasonable and equitable settlement? A. I will try to summarize 
them as best Ican recall at this time. We have to put ourselves back 
into the posture of the case as it was toward the culmination and con- 
clusion of the negotiations in the end of January, 1959. As we look at 
this case, there were 2 separate causes of action, the first involving 
the purchase by Universal from the Savins of a block or 2 blocks of 
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Merritt-Chapman stock aggregating 250,000 share of stock. 

The purchase price was $23.00 a share less a stock dividend 
which brought the effective price down to $22.00 and some change. 

In connection with the transaction, we pleaded in our complaint 
that it was done for the benefit of Merritt-Chapman and the other 
individual defendants, and that this purchase was done, and that was a 
conspiracy between Merritt-Chapman, the Savins and the directors of 
Universal. 

With respect to the question of a conspiracy and involving the 
Savins in that conspiracy, we admit and were cognizant at that time of 
the difficulties inherent therein, since the Savins were completely 

_ third parties, although they were the recipients of whatever benefits 
were derived cash-wise from this particular transaction. 

Now, looking at it from the overall picture, there were 2 
questions which we had to concern ourselves with. One is the merits 
of the claim; and secondly, as to the damages involved. 

Looking at the merits of the claim, we felt that we had a tenuous 
case on proving an overall conspiracy between all of the directors of 
Universal, the Savins and Merritt-Chapman. This was on the merits 
of the conspiracy. If we did not prove a conspiracy of that type we 
would then have to prove or rely upon a so-called waste cause of action 

against the directors of Unive rsal, who themselves, or the 
controlling stockholder.being Wolfson, who was not a director, who 
with themselves apparently, and there is no reason to think in any way 
benefited from this transaction. In other words, the Savins got the 


money, the question is did Universal pay too much for the stock. If 


it did, was there such gross negligence as to constitute waste which 
would be recoverable in a stockholders’ action. 

In my considered judgment, and I have been counsel in a fair 
number of stockholders actions, actions against directors predicated 
solely upon waste, are most difficult and in fact I don’t know offhand 
of when there has been a recovery on that ground. A case in which 


the directors themselves have not personally profited is the most 
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difficult type of stockholders’ litigation; so that we came to the conclusion 
that on the merits of that cause of action we couldn't be thanked. Then on 
the question of damages, stock of Merritt-Chapman was offered at 
$20.00 a share. The stock originally, if I recall, at the time of the 
transaction was in the neighborhood of $20.00 a share. So assume the 
measure of damages at which every point we wanted to, the time of the 
transaction, we had approximately a $2.00 a share situation.) The time 
of the settlement negotiations it was less than $2.00 a share difference 
between the then market price and the cost to Universal of the stock. 

Now taking into consideration any valuation for a so-called 
call on the stock which you might say that Universal had eee they 
had put up money and they had a right to complete the deal or not, 
this in its terms of that type have a value, and I know if we were 
confronted in a trial the valuation of this type of purchase program 
would be placed in issue. We would have to concede that there is 
some plus value. In other words, if something is selling on|the 
market at $20.00 and you have a right to buy it at 20 one year from 
then you pay more than you would just the $20.00 which you' would pay 
right then and there. It has a plus factor. So all of these came into 
our question on the measure of damages on the first cause of action. 
On the second cause of action involving Southern Pipe we 
were confronted with 2 serious problems. Here, preliminarily, I 
may say, we did not believe we were met with the problem of burden 
of proof. We assumed that we could prove without any difficulty, or 
without too much difficulty that the Wolfsons, who were in control 
of Southern Pipe, also were controlling and dominant stockholder 
of Universal, although there would be a question to prove tat they in 
effect were in control of the Board of Directors, since none of the 
Wolfson's were on the Board of Directors. 
So assuming that we were past that question, we then met 
with the fact that there was stockholders' approval, that there was a 
reasonably complete disclosure to the stockholders in connection with 
the vote, as I recall, and that there was an EBASCOE Appraisal, 


and the EBASCOE Appraisal came out to the price at which the assets 

of Southern Pipe were acquired. Now, first we had to get around the 
stockholders’ vote, and next we had to get around the EBASCOE Appraisal. 
I was sufficiently aware to know the value of an Ebascoe Appraisal, 

that it is ordinarily a realistic appraisal and it just can't be laughed 

off as some amateurish job. 

Q. What is EBASCOE? A. EBASCOE is an Electric Bond 
and Share engineering affiliate. So these were part of our analysis 
ofthe Southern Pipe transaction. 

Another partofthe Southern Pipe transaction was the question 
of the valuation of the stock of Universal Marion, which was given for 
the assets of Southern Pipe which had this three-million-dollar value 
on it. For the purposes of the transaction, the stock of Universal 
Marion was valued at $17.00 a share. 

Our complaint, and one of the principal allegations of our 
complaint, was that that valuation was too low, because at the time 
of the transaction, the time it was voted on by the stockholders and 
the time that the contract was signed I believe the price was some 
$3.00 more, in the $19.00 to $21.00 range, as I recall. 

The answer of the defendants was that during the period of the 


negotiation the price was at the $7.00 level. This was their contention, 


and we understood that here we would be at a reasonably close ground, 
and we thought this was a pretty good ground which we would have to 
say that the price at the time of the closing of the transaction should 
have considerable weight, as well as, of course, you have to take 
into consideration the price during the terms of the negotiation. But 
what had happened since the closing, which we thought would have an 
influence on valuation, consciously or unconsciously, of any court or 
experts was that the market price of Universal had gone and had 
consistently stayed not only below the $19.00 but substantially below 
the $17.00 figure; and it was down at around $15.00. 

So there we' were confronted with a serious question again of 
what are the damages in this transaction. Putting all of these difficulties 
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of this litigation in the focuss, as I did, and as I have tried to relate 
to you, it was said on one side what is now to be measured against 
the benefits of the settlement which had been arrived at; and I considered 
the benefits of this settlement that we had arrived at were substantial 
and real. 
I don't know if there is any point in my telling you what I 
thought they were. They are all part of the record. 
There is the $150,000.00 reduction in price from the! Savins 
which was gotten at a time when the price of that stock was at least 
$21.00 a share, so that we had an effective reduction on 150,000 shares, 
which brought it to the market. We had a deferment of some $800,000.00 of 
a payment which I had been advised in the course of my negotiations 
was a helpful thing for Universal. And in the same light we had acquired 
for Universal a substantial sum of money to replace a block of Merritt- 
Chapman stock at a figure which was to be figured at $1.00 jover a market 
to be averaged over a period, I think it was 20 days following the effective 
date of the order of approval if the Court approved this plan. 
And this was what we projected would be at lease $50,000.00 
in you might say profit that is above the market at which the stock 
could have been sold. The stock was being taken off Universal 
Marion's hands with an investment letter with a saving of any brokerage 
fees, registration requirements and, of course, resulting in an increased 
working capital for Universal as opposed to having the Merritt-Chapman 
stock in its portfolio. 
This we figured was a very good, fair and reasonable settlement 
and one which I was ready and proud to submit to the Court. 
Q. Mr. Shapiro, in the pretrial statement here it is contended 
by the plaintiffs that the Esposito settlement was a fraud on the New 
York Court in that it resulted from collusion between the 
New York defendants and their attorneys and the New York plaintiffs 
and their attorneys. I would like to have your comments on that. 
A. Well, needless to say, I am here in this Court only really because 


of that statement. I came here because I have been accused of 
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collusion; and in light of that fact I thought it was incumbent upon me 
to state my position that there was no collusion. I was never guilty of 
collusion. I wouldn't consider it and -- I think that is all Ican say 
about it. 
Q. In your negotiations of your communications with Mr. 
Gottesman both by letter and by telephone, did Mr. Gottesman ever 


charge you or the other New York attorneys with collusion? A. No, 


sir. 
CROSS EXAMINATION 
BY MR, WRIGHT: 

Q. Mr. Shapiro, you referred just a few minutes ago to this 
consolidated complaint you filed as having 3 causes of action. It 
wasn't clear to me what the 3 causes are that you were there 
asserting. A. I thought I said 2. It may have had 3 but it was based, 
essentially based upon the transactions. 

* * * * * 

Q. So far as that first cause of action is concerned, the one 
which charges the Savin's, several Wolfson's all of the directors 
of Universal Marion, all of the directors of Merritt-Chapman & Scott 
with a conspiracy, can you tell me what evidence you ever had or 
discovered which would sypport this charge of conspiracy insofar as 
the Savin defendants are concerned ? 

MR. JONES:' I object to that, if Ypur Honor pleases. It seems 
to me as not responsive to the direct examination, and they are asking 
the witness for his evidence in the case. The complaint speaks for 
itself, I respectfully submit, Your Honor. 

THE COURT: What do you say to the objection, Mr. Wright? 

MR. WRIGHT: The complaint, if Your Honor please, doesn't. 
speak in terms of evidence at all. The complaint speaks in terms 
of a charge which the witness has asserted was in fact a triable 
charge. Our position is that that cause of action was never a triable 
cause of action and that Mr. Shapiro had not the slightest reason to 
suppose that it was'a triable cause of action, and the only reason 
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now that it is in here is to support the kind of settlement which was 
made, a settlement in which the Savin's rather than the true parties 
responsible here, the directors of Universal Marion Corporation, 
would be held responsible. 
THE COURT: I believe, Mr. Jones, that this question is directed 
to your questions as to whether the Esposito, the consolidated case rather, 
was atriable case. I will overrule the objection. 
Read the question, Mr. Reporter. 
(The pending question was read by the reporter.) 
THE WITNESS: Well, looking at the complaint we, of course, 
see that the condition of -- One of the things that are pleaded in here 
was the release A. I. Savin by Merritt from any obligation under 


Section 11 of the Agreement which is referred to of July 22, 1955. 
Just explain to me, if I might ask a question, Mr. Wright, what you 


mean by evidence ? 
MR. WRIGHT: You are a lawyer, aren't you, Mr. Shapiro? 
THE COURT: Don't argue with the witness. What do you 
mean by evidence in your-question ? 
MR. WRIGHT: Well, I understood the witness was the one 
who was under examination. When I say evidence I use it in the sense 
in which lawyers use the term evidence. 
THE COURT: Very well, you have answered the question. 
Go ahead. 
THE WITNESS: You asked me whether it is triable or winaable ? 
As I said before in my summary of why we settled, I agree that this 
conspiracy would be very difficult to win. As far as the evidence is 
concerned, we had the evidence of the sale, of a transaction, of the 
minutes of the various meetings of the boards ‘of directors concerned 
with this transaction. This was the evidence that we had. The conclusions 
that would flow from there would be for the Court to determine. 
BY MR. WRIGHT: 
Q. Iam trying to find out, if I can, how this charge, which as 
I understand it you now concede was not triable, not a triable charge 
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against the Savin's insofar as any evidence in your possession was 
concerned, how it happened to be made, how it got in here. 

MR, JONES: I object, if Your Honor please. The witness has 
certainly not said this was a non-triable matter; he said it would be 
difficult to prove. 

THE COURT: Your objection to the form of the question is 
sustained. 

BY MR. WRIGHT: 

Q. As I understood your direct testimony, you first got into 
this case in December, 1957; is that right? A. That is correct. 

Q. So that you yourself had nothing to do with the filing of 
the Esposito suit and the Cowen suits, the New York suits which were 
filed prior to the action here; is that correct? A. That is correct. 

* * * * * 

Q. At the time he called you, in other words, the Esposito 
case was at an absolute standstill; is that not correct? A. Well, 
there was a motion for -- under 61b -- security of costs pending. 

Q. And that motion had been continued from time to time, 
and the pendency of that motion I take it in your judgment and 
Mr. Weston's was enough to make it impossible for your case to move 
forward at that time? A. No, sir, not in my judgment. 

Q. You did not regard the costs requirement an objection, 

a requirement which if insisted upon by the defendants, would prevent 
the Esposito plaintiffs from going to trial? A. No, sir. 

Q. Why not? A. Because under the decisions of the New York 
Courts if a motion for 61b is made the stockholder plaintiff has a 
right to solicit other stockholders to join with him so as to avoid 
the necessity for giving the bond to security for costs and if you 
secured stockholders owning Universal Marion Stock of $50,000.00 
in market value, that in effect would defeat a motion for security for 


costs. 
* * *x * 


Q. You said you did read the Esposito complaint ? 


313 
THE COURT: The witness said he did. Don't repeat 
question. 
BY MR. WRIGHT 
Q. And when you read it you observed, did you not, that there 
was also a request in that complaint to enjoin the defendant corporation 
Universal Marion from completing that last purchase of 150,000 shares 
from the Savins, which was then still largely executory ? Do you recall 
that? A. I don't recall it, but if you say it is so I assume it. 
* * * * * 
THE COURT: Plaintiff's Exhibit 47 is the Esposito bamalnine: 
It has not been admitted in evidence. 
MR. WRIGHT: It has not been received. I would like to offer 
it at this time. I realize it is out of order, but I want to ask some 
questions about it. 
THE COURT: How is it material to the issue of res/judicata, 
Mr. Wright ? 
MR. WRIGHT: It is material on the issue of whether or not 
these plaintiffs in New York did as we claimed they did in effect 
deliberately abandon the relief they were seeking here before they 
made this settlement. It is extremely pertinent, and the question 
of whether or not they were asking the New York Court to do what 
we are now seeking to have this Court do here. 
* * x* * Pe 
Q. And when you got around to filing that consolidated 
complaint you omitted, did you not, any claim for injunctive relief 
directed to that transaction or any other transaction? | 
MR. JONES: If Your Honor pleases, the amended complaint, 


consolidated complaint speaks for itself what the claims are. 
THE COURT: The consolidated complaint is in oa 

Mr. Wright. 
MR. WRIGHT: Well, this is just a preliminary question. 
BY MR. WRIGHT: 


ence, 


Q. Can you tell us what, if any, discussion there was between 
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you and Mr. Weston with respect to the abandonment of this claim for 


injunctive relief made in the original Esposito suit in favor of this 
consolidated pleading that you finally filed? A. I wouldn't know of any 
conversation with Mr. Weston with respect to that. I have no recollection 
of any such cpnversation. 

Q, And you recall any reason that you might have had, any 
information that might have come to your attention which led you to 
abandon that claim for injunctive relief? A. No. 

* * * * * 

Q. Well, can you name a piece of evidence that you have 
discovered in the course of your prosecution of the suit which you 
thought would tend to support your charge that the Savins conspired 
with the Universal Marion directors and the Merritt directors towards 
this purchase? A. The very transaction itself. 

Q. Well, other than the fact that they were the sellers; is that 
it? A. They were the sellers, that they were a director of Merritt, 
or that Savin was a director of Merritt, and that Universal was the 
purchaser, and that the negotiations took place with the directors of 
Universal who are also directors of Merritt with the Savins on the 
other hand. These were the facts. 

Q. I can understand how those facts, the interconnection of the 
Universal and the Merritt-Chapman directors, might conceivably be 
a basis for a charge of conspiracy among Merritt, between Merritt and 
Universal and those directors, but you did discover, did you not, that 
actually the Savins at the time of these negotiations, at least the 
final negotiations were in a hostile position with reference to the 

Merritt-Chapman & Scott, that there were difficulties between 
them which counsel were then attempting to adjust? A. Well,I 
don't know what you mean by difficulties or hostile. I want to know 
what difficulties. 

Q. Well, did you in the course of your discovery proceedings 
ever see or know about the documents which are in evidence here 
showing the written correspondence that passed between Manning, 
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Hollinger & Shea and Judge Elsner's office, the attorney for the 
Savins in the summer of 1957 in connection with that purchase of the 


second 150,000 shares? A. I don't believe so. I mean I would have to 
see the documents to make sure what you are referring to. 
* * * * Pd 

Q. Did you ever, Mr. Shapiro, in the course of your prosecution 
of the New York litigation ever see the agreement of July, 1955, 
under which Mr. Savin acquired this stock from Merritt that he 
sold to Universal? A. I don't believe I ever did. 

* * * * * 

Q. I will show you the agreement which has been marked in 
evidence here as Plaintiff's Exhibit 11, and I call your attention to 
paragraph I1 of that agreement and ask you to read it. 

MR, JONES: What is the purpose of that ? 

MR. WRIGHT: I will then ask a question about it. 

THE WITNESS: Yes, I have read it. 

BY MR. WRIGHT: 

Q. Now, what you see there, it spelled out there, Merritt-Chapman 
& Scott had the right to re-purchase that stock at the market as reflected 
in prices on the New York Stock Exchange, was never at any time 
disclosed to the referee who approved this settlement, was it? 

* * * * * 

THE WITNESS: The referee, to the best of my knowledge, 

did not see Section 11 of this agreement. 
BY MR. WRIGHT: 

Q. He didn't see the agreement at all, did he? A. He didn't 
see the agreement at all. Apparently it is not among the exhibits. 

Q. And in that presentation before the referee, do you recall 
the testimony that Mr. Rittmaster gave there about these negotiations 
he had with the Savins for the acquisition of this account? A. Ina 
general way, sir, sure. 

Q. Tell me first, how was it determined that Mr. Rittmaster 
and Mr. Mullaney, who would be the gentlemen who would give the 
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before the New York referee, that was supposed to justify the 


settlement? A. Well, basically, Mr. Rittmaster had conducted most 
of the negotiations as far as the Merritt-Chapman stock deal with the 
Savins was concerned, and Mr. Mullaney had conducted the negotiations 
with respect to the Southern Pipe deal and, therefore, it was felt 

that those were the 2 directors most qualified and best equipped to 
give the testimony. 

121 Q. Well, the fact that Mr. Rittmaster had conducted the 
negotiations is precisely one of the facts which made that acquisition 
prima facie fradulent insofar as Universal Marion Corporation is 
concerned, was it not? 


* * * * 


THE WITNESS: I don't think so. 
* * * * * 
126 THE WITNESS: I can't say that I recall specifically what 
your pleadings were or are. 
BY MR. WRIGHT: 

Q. Well, these respective theories of cause of action have 
very significant consequences, do they not, in this kind of litigation 
in terms of whether or not the corporation recovers and how much it 
recovers; is that correct? A. Are you asking this as a general 
question to me as a lawyer ? 

127 Q. Avery specific question to you asa lawyer in reference 
to this transaction. A. I think basically you recover on the basis 
of the facts that you produce in the course of a trial; any trial. 

Q. Well now -- A. Damages which flow therefrom are 
according to the facts which are related in that particular situation. 

* * *x * * 

Q. Well, itis a fact, is it not, Mr. Shapiro, that at the time 
you undertook to sit down and negotiate a settlement of this suit 
pased upon a ratification of this transaction rather than a repudiation, 
that you and your lawsuit and your stockholders were all through 

128 as far as being any effective instrument for obtaining reliet 
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for the corporation of the kind we are seeking here? 
* * * * * 
129 THE WITNESS: I think I understand the question, Your 
Honor. It appears to me at the time I entered into negotiations I 
did not affect my ability or my standing or the status of the|case 
at all. It wasn't until the negotiations terminated and concluded 
that it was in any way affected, the ultimate situation. Negotiations, 


in any case, don't change the posture of the case. 
130 BY MR. WRIGHT: 
Q. At the time you had your first talk with Mr. Shea jabout any 
settlement of this case he told you, did he not, to in effect go peddle 
your papers so far as getting anything out of his clients were concerned ? 


A. Yes. | 
Q. And he suggested to you that if you wanted to get anything 
at all, any money out of which you and these other 4 or 5 EN eRE 
could be paid fees, that you would better get after the Savins and see 
if you could work out with them a reduction in the purchase price 
of the stock, which would mean a contribution of money from them, 
did he not? | 
MR. JONES: I object, if Your Honor please, as Mr. Shea made 
no such statement, I respectfully submit. He did not say, rg you 
want to get any money out of which you and the other lawyers can get 
a fee you had better go after Savin." I submit there was no statement 
of that kind made. | 
THE COURT: Read the question, Mr. Reporter. | 
(The pending question was read by the reporter.) 
THE COURT: The objection to the form of the question is 
sustained. 
BY MR. WRIGHT: | 
131 Q. Well, Mr. Savin -- Excuse me. Mr. Shea told you, did 
he not, that any money that was going to come as a result, of 
settling the lawsuit would have to come from the Savins not his 
client? A. That was his first opening statement. | 


318 

Q. And he in fact suggested, did he not, that you not oniy get 
in touch with the Savins' lawyer to see if you could work out a 
reduction in the price of the stock, but he also suggested to you, did 
he not, that it would be helpful to his clients if you could also obtain 
from the Savins an extension of time within which to complete these 
payments that were due on February 13th, 1959? A. Well, you are 
encompassing several different conversations in one question. The 
answer is yes, but it is spread over a period of time. 

Q. And you did in effect act as a messenger for Mr. Shea 
in conveying to the Savins the thought that the cause of action that 
you were asserting might be settled if this extension were granted 
and the Savins knocked a point or so off the price of the stock; isn't 
that right? A. Idon't think I was a messenger for Mr. Shea. 

Q. Other than that, you did negotiate on that basis I gather. 
A. Inegotiated with Mr. Goodstein. 

Q. By the way, in that connection, :Mr. Goodstein's deposition 

132 which was read in evidence here, according to his version he 

called you after he had talked to Judge Elsner and Mr. Shea? A. I 
think that is correct. 

Q. And that was early in December? A. No, sir. 

Q. Do you think he was wrong about the time? A. I think either 
he or you are wrong about the time. I don't know if he said tHat. 

Q. Well, your version as to the time is established when? 
A. Very late in December or very early in January. 

Q. Well how late? A. How late? 

Q. Yes. A. Right at the end. 

Q. What? A. Right toward the end of December. 

Q. Before or after Christmas? A. Probably after Christmas. 
In other words, it is very close to the 1st of the year. 

Q. Well, anyway, you did conduct those negotiations and then 
ultimately you reported the results of those negotiations between you - 
and Mr. Goodstein to your other co-counsel in the case and to Mr. 


Shea, did you not? A. Correct. 
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133 Q. And it was not until then that there was any discussion between 
you and Mr. Shea as to anything other, kind of consideration other than 
money that might be contributed by his defendants ? A. That is 


correct. | 


Q. So that in effect, it isa fact, is it not, that this entire 
settlement so far as you were concerned was actually completely 
dependent upon the ratification and completion of this stock purchase 
that was being attacked here as illegal? A. That certainly was part 
of the settlement that we made. 

Q. Not only part of it, it was an essential condition, was it 
not? A. Yes, it was part of the conditions with Mr. Goodstein. 

Q. And so far as this business of going to trial is concerned, 


you were not then or at any other time in a position to go to trial 


in this case against the Savins, against the directors, Universal 
Marion, Merritt-Chapman, or anyone else, were you? A.) I don't 


see why not. | 
* * * * * 


134 Q. I don't think I ever finished my line of inquiry about how 
you solved the problem of this cost bond. | 
You said that one way to do it, as I recall, was to go out and 
get enough share holders so you would have five percent, or stock 

of the value of how much -- fifty thousand? A. Fifty thousand 
dollars. 

Q. You never did that, did you? A. No, we never did. 

Q. Asa matter of fact, those shareholders who filed the 
first two suits, Esposito and Cowen, weren't even shareholders of 
record, were they, of any amount? A. I gather that is a fact. 

Q. Do you know how many shareholders of record nen finally 
wound up representing here in this consolidated proceeding, how 

135 many shares those various plaintiffs you put together in one 
suit had ? 


* * * 


THE WITNESS: I don! t know. 
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BY MR. WRIGHT: 

Q. But you do know that you didn't have enough to overcome the 
cost bond requirement that way. A. Yes. 

Q. How did you finally solve that problem? As I understood 
you, as long as they were in a position to demand this cost bond you 
couldn't go forward; is that right? A. That's correct. 

136 Q. And how did you solve that problem; how did you manage to 
go forward? A. At the term that the defendants moved to stay Cowen 
from prosecuting the Florida action, and as part of those proceedings, 
a letter was written to the Judge, and this is the letter that I had re- 
ferred to earlier; and in that letter, among other things which were 
stated -- and I believe there were certain comments as to the applicable 
law -- the defendants’ attorneys, Manning, Hollinger & Shea, ended 
up the letter by, in effect, saying, Furthermore, we will waive the 
requirements of 61-B and will appear for the Florida residents who 
were served in the Cowen action." 

* * * * * 

137 Q. Now, that Florida action which is referred to in the letter, 
you say that was filed by the Plaintiff Cowen, or his attorney ? 
A. That is correct. 

138 Q. This was after you had become general counsel, I thought. 
for all of the parties. A. Correct. 

Q. How did Cowen happen to file -- and you had an order, as 
I understand it, then in effect enjoining all these New York plaintiffs 


from filing suits -- any other suits; is that correct? A. That was the 


position that we took, a stated provision in the order of consolidation. 
Q. I don't understand. I thought you were then, as general 
counsel, in charge of all four actions. How did it happen that 
Mr. Cowen suddenly files this suit in Florida that is the subject of 
this -- A. Would you want me to speculate? He didn't ask me 
whether to file it. 
Q. Isee. This was filed without any consultation with you. 
A. Oh yes. 
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Q. If I understood you correctly, your position as general 
counsel would mean that normally any action taken in the case after 
you became general counsel would be taken either by your at 
least after consultation with you. A. Well, Mr. Cowen's position, 
or his attorney's position, was that that was not an action in this case, 
but it was starting a different case, and the Court ultimately disagreed 
with Mr. Cowen and he was stayed. 

Q. When you argued the matter before Judge Epstein he took 
the position quite flatly that Mr. Cowen had elected to sue in New 
York, he had been bound by the order in New York and, therefore, 
could not go off and file the same suit in Florida, A. Correct. 


Q. And he actually stayed that action without any condition 

whatsoever, didn't he? A. That's right. 
| 

Q. And the only way in which you were able to get a waiver 


of the cost bond and an appearance of Mr. Wolfson, Mr. Gerbert, and 
Mr. Mullaney in the suit there in New York was simply because they, 
in that letter, had voluntarily offered to do that; isn't that correct? 
A. Then we got an order to show cause and moved for a resettlement 
of the order before Mister Justice Epstein, and he granted it. 
Q. Now, on your argument for the resettlement of the order, 
that resettled order that was offered in evidence here wags actually 
a stipulated consent order, was it not? A. No, sir. 
140 Q. You say that that order was not entered pursuant to a 
stipulation made between you and other counsel in the course of the 
argument on resettlement before Judge Epstein? 
THE COURT: I think this question is repetitious; the witness 
said it was not a stipulated order. 
MR. WRIGHT: Well, to refresh his recollection, I think there 
is the order in the file bearing a jacket which tells what the basis 
of the disposition is. 
* * * * * 
141 Q. I will show you what has been marked here as Plaintiff's 


Exhibit 50 for identification and ask if you can tell me what that is? 
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A. This is the decision -- if you mean the top paper. 

Q. Yes. A. This is what is called a -- we call it a short form 
order and it is, in effect, the decision of Mr. Justice Epstein, and it 
shows, "Order to Show Cause and Affidavits Annexed," and "Answering 
Affidavit" were submitted to the Court as a part of this record, and 
then it says, "Upon the foregoing papers this motion for reargument 
is granted and order is to be amended pursuant to counsel's stipulation 
on argument. Settle amended order." 

Q. So that the amended order that you put in evidence here was 

142 the order that was -- showed the amendment that was made 
pursuant to this stipulation that you just referred to there; isn't 
that right? A. The stipulation that the Judge referred to -- I don't 
know what he means by that stipulation. This may mean the letter 
that is referred to of July 10th; that may be the stipulation. I don't 
remember any stipulation or any argument, even, on this. 

Q. You say the entry is wrong that you have in front of you? 

A. The order is correct. Iam saying I can't -- 
Q. What is incorrect about what is on that document that you 


have? A. The version that you may be drawing from the language of 


the Court may be incorrect. The Court says the order is to be amended 
pursuant to counsel's stipulation on argument. Now, the question is, 
what argument is referred to and what stipulation. 

The stipulation -- we argued before the Judge that by the letter 
of July 10, which you have just introduced in evidence, the defendants 
had stipulated, in effect, to produce, or to appear for certain of the 
Florida residents and waive 61-B. That, I assume, is the stipulation 
that Mr. Justice Epstein is referring to. 

143 Q. I is perfectly clear, isn't it, that this appearance of Wolfson, 
Gerbert, and Mullaney in that New York action was wholly voluntary 
on their part; it wan't compelled by anything you did, or Cowen did, 
or any of those New York plaintiffs did ? 

MR. JONES: I object to that, if Your Honor please. The record 
is to the contrary, I submit. The record shows that the stay was 
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granted on condition. 
THE COURT: The record speaks for itself. 
BY MR. WRIGHT: 
Q. Now, that final order there was entered in September, is 
that right, September '58? A. That's correct. 
Q. And prior to that date had you obtained any discovery of any 
kind, any facts which would enable you to try that case, from any of 
the defendants? A. We had had no discovery proceedings prior to 
that time. 
Q. And actually you did not obtain any discovery of any kind 
prior to the time that Mr. Gottesman sent you the interrogatory 
answers that were the result of the discovery we had had in this 
case. A. That's correct. 
144 Q. So that insofar as preparation for trial was dependent in 
any way upon the obtaining of information through discovery process 
in New York, you did not have it as late as December 1958; is that 
right? A. That's correct. 
Q. Now, it is also a fact, is it not, that under that Nea 
York procedure you can't have effective discovery except by donsent 
of the defendants themselves. A. No. 
Q. The answer is that it is not correct,or — A. Itjis not 
correct. 
Q. You were not able to compel the appearance of -- the taking 
of Mr. Wolfson's deposition, for example, at any time, were you? 
A. Well, we never got to that point. I wouldn't say that we couldn't 
compel or we could compel. 
Q. Those depositions you did take were taken by consent of 
the defendants, were they not? A. Pursuant to notice of examination, 
and the defendants appeared. 
Q. But they had a right under the New York practice to object 


if they wished to. A. And then we had a right to move to secure 


their examination. | 


145 Q. And if they had objected you would have had to show unusual 
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circumstances to justify the taking of the deposition; right? A. We 
would have had to show what the Court and the statute -- or, what 
the Court ruled in New York, called special circumstances, not 
unusual. 

Q. By the Court rule, you are referring to Rule 11, are you, 
which I had had previously marked for indentification as Plaintiffs' 44? 
A. Yes, a portion thereof. 

* * * * 
146 REDIRECT EXAMINATION 
BY MR, JONES: 

Q. Just one question, Mr. Shapiro: 

You were asked whether or not the order of -- whether you or 
any of the other counsel for plaintiffs opposed the order of consolidation. 


Is the granting of this order almost perfunctory in New York? A. In 


stockholders’ derivative actions, yes -- almost. 

Q. Mr. Shapiro, under the New York practice, if the facts 
warrant, may the Court grant an injunction under a prayer for general 
relief? A. If the facts warrant the Court of Equity can grant any relief, 
as I understand it, including injunctive relief. 

MR. JONES: That is all. 

147 RECROSS-EXAMINATION 
BY MR, WRIGHT: 

Q. As a matter of fact, Mr. Shapiro, you never at any time 
sought in that New York action to obtain any injunctive relief against 
anybody; isn't that right? A. Well, actually, Mr. Weston had attempted 
to enjoin the meeting in the original Esposito case. 

Q. Iam talking about you. In the course of your negotiations or 
anything you did in Court, did you ask for -- or in anything you said 
before the Referee, did you at anytime ask for an injunction against 
anyone doing anything? A. No, I did not. 

Q. And so far as this settlement was concerned and this purchase 
of stock, as far as your agreement is concerned, the defendants could 
have turned right around and sold that stock that they bought from 
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Universal Marion Corporation back to the corporation at a prot again; 
is that right? A. Well, theoretically, there would be nothing to stop 
them -- 

Q. Theoretically -- 

THE COURT: Don't argue with the witness. 

Finish your answer. 

THE WITNESS: Theoretically, we had no injunction against them 
doing anything in the future after this action was settled. | 

148 BY MR. WRIGHT: 

Q. In practical effect, so far as your settlement was concerned, 
they could go right ahead and repeat all of the conduct you|have 
complained about -- 

THE COURT: I think the settlement agreement speaks for itself. 

* * * * ns 
NORMAN S. NEMSER 
* * * 
DIRECT EXAMINATION 
BY MR. JONES: 

Q. Mr. Nemser, will you please state your name. A. Norman 
S. Nemser. 

Q. And what is your occupation? A. I am an attorney. 


149 * * * * * 


Q. Mr. Nemser, did you or your firm represent oné of the 


plaintiffs in the Esposito consolidated action in New York? A. Yes, sir. 
Q. What is the name of your client? A. Esther Lambert. My 


firm represented her. 
* * * * * 
150 Q. You have heard testimony with reference to the negotiations 

of settlement which have taken place here. 
Will you tell us, Mr. Nemser, your participation in these 

negotiations, when they took place, who were present? A! Yes, sir. 
Going back to the time that Mr. Shapiro was general counsel 

for all the plaintiffs he sent a letter to the Savins inviting them to come 
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in our litigation. I was kept apprised by Mr. Shapiro of the course of 
the proceedings of his negotiation. 

I kmow of the sending out of that letter and of the response after 
a period of time to the letter. 

I knew of his discussions with Mr. Shea and the attorney for the 
Savins in New York City. 

* * * * * 

151 Q. What was the first meeting that you remember you attended 
when other counsel were there for the plaintiffs? A. Well, from time 
to time in the course of Mr. Shapiro's negotiations there would be 
meetings among counsel, not formal, but more or less of a casual 
nature, and we would be brought up to date. When those precisely took 
place, I don't recall. 

The first meeting that I attended at the office of Mr. Shea I would 
say -- I don't recall the date precisely -- but it was the first meeting to 
which all counsel were invited. 

* * * * * 

152 @. Let me show you Plaintiffs’ Exhibit Number 32 from Mr. 
Shapiro to Mr. Gottesman. 

(Witness examined the exhibit.) 

THE WITNESS: Yes, yes. 

BY MR. JONES: 

Q. Did you attend that meeting? A. I attended the meeting 
referred to in this letter. 

Q. And will you tell us what was said at that meeting between 
counsel for the plaintiffs and counsel for the defendants? A. I 
believe this is the meeting to which I referred previously. 

This was the first meeting to which all counsel were invited 
at which a complete exploration of settlement possibilities was 
supposed to occur, and a complete discussion was held. We discussed 
the two phases of the matter; the one involving the Savins and the other 


involving the purchase of Merritt-Chapman & Scott owned by Universal 


153 by Mr. Wolfson and his associates. 
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* * * * * 


Q. Will you state for the benefit of the Court and counsel just 
what took place at that conference and what was said by the various 
attorneys? A. Yes. 

Q. With respect to the settlement. A. That conference of 
January 27 was attended by all of plaintiffs' counsel in the New York 
litigation with the possible exception of one who may or may not have 
been there either directly or through a representative, Mr. Rosenfeld. 

154 Mr. Shapiro had gone out of the country, to Mexico as a matter 
of fact, and he was not able to attend this metting of January 27. In 
his place Mr. Schwartz attended. And that was a very lengthy and 
heated conference which boiled down, in effect, to one point which 
threatened to upset the entire settlement negotiation; that was the 
matter of the floor and the ceiling that was referred to previously. 

At the previous tonference that was held among all counsel 
there had been a discussion of a floor and a ceiling. Nothing had 
been concluded and that particular item was to be concluded at this 
January 27 conference, if possible. 

If I migbt explain what was meant by the floor and the ceiling 
I think that would help in my later relation of what occurred. 

The floor and the ceiling had to do with the phase of the settlement 

whereby Mr. Wolfson and his associates were to purchase what had 
been resolved to be one million dollars worth of the Merritt-Chapman 
& Scott stock held by Universal. 

155 A formula had been fixed whereby the price -- that would be the price 

per share that would be paid by Mr. Wolfson and his associates -- would 


depend upon the market activity of the stock over a course of time, an 


average price being derived from the market action during the period 
| 
referred to. 


| 
As. I recall the situation, an average price was believed to be 


more representative than a price on any particular day for the 
purposes that we were discussing. 


As attorneys for stockholder-plaintiffs in the suit we all felt 
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that there should be a floor in the event that the market for the 
Merritt-Chapman stock during this, let me call it, average period 
should suddenly fall away. We felt that we were entitled to protection 
against that, and that a floor should be placed on the price of the stock 
below which Mr. Wolfson and his associates would not be entitled to 
derive benefit; that'is, that they would have to pay the amount of this 
floor price. 

On the other end of this particular issue was the matter of the 
ceiling. Mr. Wolfson and his associates felt that they should not be 
obliged to pay more than a price in the event that the market in the 

156 Merritt-Chapman & Scott stock should go the other way, that is, 
should suddenly take a sharp upward movement, and they wanted to be 
relieved of a situation that would compel them to pay an unknown price 
that they felt might go way out of line. 

The matter of this floor and this ceiling took up, I should judge 
now, most all of the period of this conference on January 27. 

I should say I took a major role in trying to get something 
accomplished at that conference so that we could reach an agreement. 

On the other hand, we all were very firm that if we could not 


get our floor that the entire settdement was over, Just as adamantly, 
Mr. Shea took the position that if the ceiling could not be derived 
there could be no settlement. 


There was also, I believe, for quite a period of the way a 
position taken by Mr. Shea that there should be no floor, so we were 
diametrically opposed on that score. We felt that the ceiling that 
Mr. Shea wanted should be quite a bit higher than he was discussing. 
Now, in the course of this, what became a rather heated 
conference -- I don't mean heated in the sense that fisticuffs were 
involved, but rather heated in the way of argument and argumentation -- 
Mr. Shea decided to put a telephone call in:to Florida to discuss this 
situation with, I believe it was Mr. Goodstein. 
157 Q. Did you say Glickstein or Goodstein? A. Mr. -- the general 


counsel for the company in Florida. 
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Q. Mr. Glickstein. A. I'm sorry, Mr. Glickstein. 
And there was a very lengthy telephone conversation) with the 
situation being relayed to and from Mr. Glickstein. 
My judgment of the situation is that that telephone conversation 
saw, at points of time during it, where we were walking out of the 
situation, and, at other times, the Wolfson group was walking out of 


the situation. 
We ultimately reached this agreement which was embodied in the 
settlement agreement, that the floor would be 20 and the ceiling would 
be 25. | 
Q. Mr. Nemser, were you acquainted prior to these negotiations 
with Mr. Shea? A. No, sir. I did not know Mr. Shea. 
| 
* * * * bie 
158 Q. Now, in your opinion, Mr. Nemser, was this settlement a 
fair and equitable settlement insofar as your clients were concerned ? 
A. I believe so. 
Q. Now, it is alleged in the pretrial order in this case, Mr. 
Nemser, that the New York settlement was a fraud on the New York 
court in that it resulted from collusion between the New York defendants 
and their attorneys and the New York plaintiffs and their attorneys; what 


do you say about that? 
159 * * * * * 


THE WITNESS: I become very angered when I hear|any reference 
to what you just said. I had heard that such charges were being made in 
this case, and when I did I was extremely angry, and it is difficult for 
me to contain my anger even now. 

160 BY MR. JONES: 

Q. Was this settlement negotiated at arm's length? 

means. + * * * 


165 THE COURT: You may step down 
* * * * 


How many more witnesses are you going to have on this issue, 


Mr. Jones, roughly ? 
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MR. JONES: Well, I can say at least one, if Your Honor please. 


I will have Mr. Hecker, and maybe one other. 
I had Mr. Rosenfeld here for two days, but it became 
dispense 


I might say, 
imperative for him to go back to New York, so I will have to 


with him. 
* * 


Washington,|D. C. 
Thursday, June 8, 1961 


* 


BRUCE A. HECKER 
* * * 
DIRECT EXAMINATION 
BY MR, JONES: 
Q. Mr. Hecker, will you state your full name, please? A. Bruce 
A. Hecker, H-e-c-k-e-r. 
Q. What is your profession? A. I am an attorney. 
Q. Are you a member or a partner in the law firm of Manning, Hol- 
linger & Shea? A. Iam a member and a partner. | 
Q. Will you state briefly for the benefit of the Court and counsel, 
Mr. Hecker, your educational background and how long you have practiced 
law? A. I was graduated from New York University in 1939 with a degree 
of Bachelor of Arts. I was graduated from Harvard Law School in 1942 with 


a degree of Bachelor of Law. I was admitted to practice in New York 
in 1946. 


* * * * * 


Q. Then did you start the practice of law upon admission to the Bar 
of New York? A. I was employed by the firm of Sullivan and Cromwell 
commencing, I think, January 2, 1946 as aclerk. Then I became an associate 
later in 1946 when I was admitted to practice and I remained with the firm 
of Sullivan and Cromwell until March of 1955. During all of that period of 
nine years, I was in the litigation group. I was litigator and the nature of 
my practice was corporate litigation, primarily anti-trust work and stock- 
holders derivative actions. 

Q. You are a member of the Bar of what courts? A.|/I am a member 
of the Bar of all of the Courts of the State of New York. I am a member of 
the Bar of the Supreme Court of the United States; of the United States Dis- 
trict Court for the Southern District and Eastern District of New York; and 
of various other federal courts, such as, the Tax Court of the United States, 
the Court of Claims, Customs Court and others. 
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BRUCE A, HECKER 
* * * 
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BY MR. JONES: 
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A. Hecker, H-e-c-k-e-r. 

Q. What is your profession? A. I am an attorney. 

Q. Are you a member or a partner in the law firm of Manning, Hol- 
linger & Shea? A, Iam a member and a partner. 

Q. Will you state briefly for the benefit of the Court and counsel, 
Mr. Hecker, your educational background and how long you have practiced 
law? A. I was graduated from New York University in 1939 with a degree 
of Bachelor of Arts. I was graduated from Harvard Law School in 1942 with 

a degree of Bachelor of Law. I was admitted to practice in New York 
in 1946. 

* * * * * 

Q. Then did you start the practice of law upon admission to the Bar 
of New York? A. I was employed by the firm of Sullivan and Cromwell 
commencing, I think, January 2, 1946 as a clerk. Then I became an associate 
later in 1946 when I was admitted to practice and I remained with the firm 
of Sullivan and Cromwell until March of 1955. During all of that period of 


nine years, I was in the litigation group. I was litigator and the nature of 


my practice was corporate litigation, primarily anti-trust work and stock- 
holders derivative actions. 

Q. You are a member of the Bar of what courts? A. Iam a member 
of the Bar of all of the Courts of the State of New York. lama member of 
the Bar of the Supreme Court of the United States; of the United States Dis- 
trict Court for the Southern District and Eastern District of New York; and 
of various other federal courts, such as, the Tax Court of the United States 
the Court of Claims, Customs Court and others. 
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papers with respect to the merits of the motion for a temporary in- 
junction and we attended in court, either the next day or two days later, and 


we immediately brought on before the Court our motion to vacate the pur- 


ported service of the summons, which was promptly granted because there 
hadn't been proper service. It is my recollection that the Court never at 
any time considered the issue as to whether or not the temporary injunction 
should or should not have been granted because it had no occasion to. I know 
it was decided off the Bench on the service question and we walked out of 

the courtroom. 

Q. The stipulation in this case, Mr. Hecker, shows that the second 
Esposito suit was filed on September 25,1957. Is that the suit that was 
merged in, you might say, to the consolidated action? A. Yes. 

Q. Mr. Hecker, I show you Plaintiffs' Exhibit No. 43 which is a 
notice to take depositions of the Universal Marion Corporation, Merritt- 
Chapman & Scott Corporation, Alexander Rittmaster, Louis E. Wolfson, 

E. B. Gerbert and James Mullaney. Are you familiar with that motion, sir? 
A. Iam familiar with this notice. 
Q. Notice, I mean. 

Now, Mr. Hecker, there has been testimony here as to whether or 

not under that notice the depositions could be required. Will you 
please give us your views on that ? A. Well, I think that what you refer 
to is the rule of the New York Supreme Court, County of New York, Rule 
11 which deals with the examinations before trial. 

Q. That is Plaintiffs’ Exhibit 44, which I now hand you? A, AndI 
think that the point that you are raising is that section which is sub-section 
17, which refers to the fact that the -- In certain types of actions, matri- 
monials, representative actions and other actions where examinations are 
not favored on the ground of public policy, the party seeking the examina- 
tion will be obliged to establish special circumstances in order to obtain 
the examination. 

Now, I received notice of examinations in the Esposito case some- 
time in December of 1958. On November 8 of 1958, the Appellate Division 
of the Supreme Court had decided an appeal in which I was a party and in 


which the issue was what are special circumstances to entitle a party plain- 


tiff in a stockholders’ suit to obtain an examination. And it was held in that 
case, as it has been held before and after -- 
MR. WRIGHT: If there is such an opinion, I suppose we ought to have -- 
THE COURT: What is the citation of this case? : 
THE WITNESS: The case is Schectman, et al against Baker, et al. 
The opinion involved is a lower court opinion and it was affirmed without 
opinion. It has been held in that case and in other cases that special cir- 
cumstances, the requirement for special circumstances is satisfied when 
the complaint alleges the claimed wrongdoing with enough particularity so 
that it isn't just a blanket charge of fraud, overreaching and So on. 
Now, I was aware of that decision, of course, because it was mine. 
The complaint in the Esposito action was quite particular and in no 
event would I have been inclined to go back up to the same court and raise 
the same issues all over again. 
More important in the frame of reference to the action, as I think 
Mr. Shea pointed out in his testimony, we had concluded - to use his words -- 
the climate with respect to the market of the Merritt-Chapman & Scott 
stock was such that it was a good time for us to try the case, if we were 
going to try it, or to dispose of it, if we could dispose of it. So there was’ 
no reason whatsoever for me to attempt to delay examination before trial 
by making a motion to vacate the notice requiring him to obtain an order. 
It is quite customary in stockholders' derivative actions for exam- 
inations to be taken on notice; there is nothing unusual about it at 
all. In fact, I think that the same rule provides -- 
BY MR. JONES: 
Q. That is Rule 11? A. Yes. The Rule provides: Where a notice 
or a motion for examimation is unnecessary, the court may vacate the 
notice entirely or deny the motion entriely. 
And also somewhere else in here -- subsection 1 of the same Rule 
provides: It is contemplated that parties will proceed by notice rather than 


motion in seeking examinations before trial. 
x* * * 
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Q. Now, Mr. Hecker, the evidence in this case shows that the deposi- 
tions of Mr. Mullaney and Mr. Rittmaster were taken as examinations before 

trial and they also testified before the Referee. Why were not the 
depositions of the other witnesses named in the motion taken? |A. Because 
the matter was settled. 

Q. Now, on yesterday, Mr.Hecker, there was testimony with refer- 
ence to the security for cost under 61(b) in the Cowen case and! whether or 
not the defendants waived that voluntarily and whether they entered the ap- 
pearances of Mr. Wolfson, Mr. Gerbert and Mr. Mullaney voluntarily or 
whether it was done by court order. 

Will you please advise the Court and counsel just what the status was 
and what happened in connection with that Cowen case in the State of Florida? 
A. Shortly after the order in the Esposito action was entered, nick was I 
believe in May of 1958, the plaintiff Cowen commenced an action in Florida. 

I considered the problem which was raised, the alternatives that were avail- 
able to me, and decided upon a course of action. 

I knew that the plaintiffs in the Esposito action would be able, sooner 
or later, to obtain service over the defendants who were served in the Florida 
action in New York because they are constantly in New York, because their 
offices of Merritt-Chapman & Scott and board meetings and the home offices 
of that corporation are in New York. I could see no purpose at all that could 

be served, now having three actions: one in Florida, one in Washing- 
ton and one in New York. I determined to stay the Florida action if I pos- 
sibly could. 

We, thereupon, brought a motion asking the court to stay the Florida 
action because of the provisions of the order of consolidation which in sub- 
stance stayed the commencement of any further actions based) upon the 
claims alleged in the Esposito action, and we brought that motion on. I be- 
lieve we submitted an affidavit in support of it, and probably 4 memorandum 


of law. I am quite confident that nowheres in those papers was there any 


reference to waiving appearances or waiving any rights that might exist 
under 61(b). 
The motion came on to be heard and, actually, it is my recollection 
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that there never was an argument because the attorney representing Cowen 
submitted. His papers were brought back to the office and in going through 
the papers, we readily saw that he had invited the Court's attention to another 
similar proceeding in which I had been involved, in which an order to obtain 
a stay, the Court had conditioned the stay being granted upon our waiving 
61(b) and entering appearances for some of the defendants who had been 
served in the action to be stayed but not in the action in which the motion 
had been brought. The Court had imposed upon us those conditions, as I 
recall it. 

We thereupon, since we could not file a complying brief, did what 
is customary in New York. We addressed a letter to the Court, in which 
we said we believe that the stay should be granted without any conditions or -- 

* * * * * 

THE WITNESS: Now, the Court decided the motion without impos- 
ing any conditions, and we submitted an order which did not impose any . 
conditions either with respect to 61(b) or with respect to appearances; and 
that order was signed. A counter-order was submitted by, I believe, general 
counsel in the Esposito action, in which he put in those conditions. His ord- 
er was not signed. We were delighted. We had obtained what we wanted 
without any conditions. 

Whereupon, plaintiffs in the Esposito action, general counsel, moved 
to re-argue; and we filed papers in opposition to that. 

Now, again this matter came on and again there was no argument 

with respect to it. And the Court, on a motion for re-argument , 


disagreed with us -- ‘I shouldn't say we argued it; we settled it -- disagreed 


with us and re-settled the order, putting the waiver and voluntary appear- 
ances in. 

BY MR. JONES: 

* * * * * 

Q. Mr. Hecker, under the New York practice, if the facts warrant, 

would the New York Court be justified in entering an injunction under a 
prayer for general relief where there is no specific prayer for an injunction? 
A. Certainly, I would imagine they could do it even without the prayer for 
general relief. 
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Q. Do you have any statutory rule on that? A. We have a statute 
which I think is as broad as possible which covers exactly the kind of situa- 
tion where the relief set forth in the complaint may not be the/same as the 
facts warrant. 

* * * * * 

Q. Mr. Hecker, it has been charged by the plaintiffs in this case 
that the settlement and judgment in this case were secured by fraud and 
collusion of the plaintiffs' and defendants' attorneys. I would like to have 
your comment on that. A. I have litigated this action as vigorously on be- 
half of my clients as any action I have ever litigated. I do the very best I 
can to win an action on behalf of my clients. When the action jwas settled, 
that was the end. 

Certainly, as far as I am concerned, there was no collusion or fraud 
or overreaching or anything else. 

I have devoted the last fifteen years of my life to building up a reputa- 


tion as an attorney in the community in which I practice. I think Ienjoy a 


reputation for integrity and character among the members of|the bar of the 
Court, and I can assure you I have not and would not do anything to jeopardize 
that, 
* * 
CROSS EXAMINATION 
BY MR. WRIGHT: 
* * * * * 
Q. At least until September 1958, you were representing Universal 
as well as the defendants Gerbert, Wolfson, Mullaney and Rittmaster; is 
that right? A. I think that is correct. 
Q. Now, you mentioned some conflict of interest you thought made 
it advisable for you to retain the Kaufman firm there in September, 1958. 
Will you just tell us what that was? A. Well, there wasn't any specific 
conflict of interest. It has always been, I think, my view that there comes 
a time in stockholders' litigations at which time the corporation should have 
separate counsel, because the interest of the corporation may be different 
from the interest of the individual defendants. 
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Q. Well, you knew from the nature of the allegations of the con- 
solidated complaint filed on May 4, 1958 that, of course, the whole theory 
of the action was that these directors who were defending had not conducted 
themselves in such a way as to act for the best interests of the corporation. 
There was never any doubt about that was there? A. I appreciate your 
point. My point, sir, is this: -- 

THE COURT: Just answer the question if you will. 

THE WITNESS: I had read the complaint and it appears that the 
complaint charged allegations which if proved would entitle the corporation 

to recover the funds. Yes, sir. 

BY MR. WRIGHT: 

Q. What conflict of interest was there in September of 1958 that 
made it desirable to have the corporation separately represented in the New 
York action that wasn't there back in May, June, July, August of 1958? 

A. The reason, sir, is this: It then became apparent that the action would 
be actively litigated. Our policy within the office has always been, when- 
ever we can, we try to save money for these corporations whom we repre- 
sent. Many of these stockholders’ suits are brought, a complaint is filed 


and nothing happens to it. It would be idiotic to have the corporation retain 


separate counsel and incur the expense until you are sure you have got an 
active litigation. 
* * * * * 
Q. What, if anything, did you have to do with the letters that Mr. 
Lewis of your firm wrote to the plaintiffs in this suit in July, 1958 ? 
* * * * * 
MR, WRIGHT: I think we put in evidence only one of four identical 
letters. It is a letter to Mr. Merine. 
THE COURT: What is the number? 
MR. WRIGHT: I believe it is Plaintiffs’ 39. It's a letter of July 31. 
* * * * * 
[BY MR. WRIGHT: ] 
Q. Well, I will ask you to read it and see if that refreshes your re- 
collection as to what, if anything, you might have had to do with it. 
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A. (Perusing document.) I don't recall having anything to do with it. Iam 
| 
not even sure that I was in the office when it was written; I may have been 


on vacation. 
* * * * * 


Q. Well tell me, is it part of your customary practice in New York 
to write letters to plaintiffs who are represented by counsel, imertaeie 
to advise them what the consequences of certain action on their part might 
or might not be? This is the way you do it in New York? 

MR. JONES: I object, if Your Honor please. | 

THE COURT: Your objection is sustained. 

BY MR. WRIGHT: 

Q. Were you yourself accustomed, when you are engaged in litiga- 
tion in which there are plaintiffs on the other side, to address letters directly 
to those parties, telling them what you think they ought to do or not do? 

MR. JONES: I object, if Your Honor please. | 

THE COURT: The objection is sustained. 

BY MR. WRIGHT: 


* * * * * 


Q. Well, I will show you the -- I want to call your attention to the 
language on the jacket which was previously identified during Mr. 
Shapiro's examination as Plaintiffs’ Exhibit 50, for identification, where it 


says"motion for reargument is granted and order is to be amended pursuant 


to counsel's stipulation on argument. Settle amended order." 

If I recall your testimony on direct, I think you said there was no 
oral argumert on either orders. A. That is correct. 

Q. Either the first order when Judge Epstein — the stay with- 
out condition or when this second proceeding came up? A. Yes. 

Q. Isn't it clear on the face of what you see there that the stipulation 
that is referred to on the jacket has reference to this offer you had previously 
made in your letter to the judge in which you had set out what you would do? 
A. Yes. | 

Q. Not only the apperances, but that same thing goes as far as the 
waiver of the cost bond is concerned? A. That is correct. 
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Q. Now, in connection with the relief that was actually sought in this 
litigation, you were familiar, you say, with the original Esposito complaint 
at the time it was filed? That was brought to your attention? A. MaylI 

ask for a clarification: When you say the original Esposito action, 
do you mean the first one that was started before the special meeting? 

Q. Yes. The Esposito case filed September 17th. A. I certainly 
read the complaint at the time we received it. 

* * * * * 

Q. Do you recall, Mr. Hecker, that that original complaint had in 
it a specific request to enjoin the corporation from proceeding to consum- 
mate the purchase of the last 150,000 shares of the Savin stock, that was 
purchase of the Merritt-Chapman & Scott stock from the Savins? A. Ido 
not recall it. I have not seen that complaint since September 1957. I have 
no doubt that if you say it contains it, it contains it. 

Q. And if it does appear that there was such a provision in the com- 
plaint, you are aware, are you not, of the fact that after Mr. Shapiro entered 
the proceedings, that prayer for relief was abandoned? A. I heard that 
yesterday. 

Q. You were aware of that at the time, weren't you, when Mr. Sha- 
piro entered the case and when the consolidated complaint was filed? A. I 
just don’t know what I was aware of back in 1957. I just don't remember. 

I may have been aware of it at that time that he changed the prayer for re- 
lief in the first Esposito action. 
* * * * * 

Q. Now that you have looked at sub-paragraph (b) on page 9 of the 
exhibit, that original complaint that is in front of you, you do know, don't 
you, that there was a specific request in that complaint and you must have 
known at the time that there was a specific request in that complaint to en- 
join the corporation from completing that Savin transaction? A. Yes,I 
see that prayer for relief on page 9 of the first Esposito complaint. 

Q. Now, I want to hand to you the consolidated complaint which 
Mr. Shapiro filed, which is in evidence here as Defendants' Exhibit 1, and 


ask you if you can tell me where you find in that complaint any request for 


such relief? 
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MR. JONES: I object, if Your Honor please. 
THE COURT: Your objection is sustained. The documents speak 
for themselves, Mr. Wright. | 
* * | 
[BY MR. WRIGHT: ] 
Q. There were, I take it, no contested proceedings in the case in 
which you and Mr. Shapiro were opposing each other in court? A, I made 
a motion for a consolidation, I know that. I didn't care who became general 


counsel and there was no conceivable grounds for opposing the motion for 


consolidation. 
Q. The order was entered by consent, the consolidation order? 

A, Well, it was my motion and I submitted an order granting consolidation. 

It had to be consolidated; there couldn't be any opposition. The only issue 

on those motions was who was going to be general counsel and I couldn't 

care less who was general counsel. 
Q. I say it was done by consent, though, wasn't it? A. I assume 

there was no opposition to my order which was in conformity with the judge's 


opinion. | 


Q. Will you answer my question? A, Iam not seein whether it 
was by consent or not. You will have to show it to me. I simply don't recall 
these things. 

Q. You had no prior discussion with Mr. Shapiro or any of the other 
plaintiffs’ counsel? A. None that I recall, sir. 

Q. Now, in connection with this discovery -- A. Let me be clear, 

I may very well have had conversations with these counsel about extending 
time before the consolidation motion was made because we had these three 
or four actions pending, and due dates may or may not have arrived with re- 
spect to pleadings. I was going to make the motion and I may well have dis- 
cussed with them the fact I was going to make the motion and there was no 
point in filing answers to each individual action. I may have had such con- 
versations; I do not recall. I may have asked somebody else in the office to 
do it. 
Q. I want to get down, now, to the notice to take depositions which 


was served on you. 
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As I understood you, you say that while that notice called for the tak- 
ing of the depositions of Mr. Wolfson and Mr. Gerbert as well as Mr. Ritt- 
master and Mr. Mullaney, only the depositions of Rittmaster and Mullaney 
were taken; is that right? A. That is correct. 

Q. And you said, I think, that the reason that the depositions of the 
other two were not taken was because the case was settled; is that correct? 

A. That is right. 

Q. Now, when was the settlement made which made it unnecessary 
for Mr. Wolfson or Mr. Gerbert to testify by deposition? A. Technically, 
I would say the settlement was not effected until the court approved it and 
the time to appeal expired. Actually, it is my recollection that settlement 
between the parties, as incorporated in the stipulation subsequently, was 
reached probably towards the end of January 1958. 

Q. Had a date ever been set for the deposition of Mr. Wolfson or 
Mr. Gerbert? A. No. 

Q. And there had been no understanding at any time that their deposi- 
tions would be taken on any given date, correct? A. No dates had been 
agreed upon or proposed. 

Q. Now, in connection with -- Mr. Shapiro, I think, testified to a 
production of documents that was made shortly after the second deposition. 
Were you present then? A. I think I walked in for a moment or two. They 


were sitting in our conference room, marking documents and I stepped in. 


Q. You were familiar with how and why the production was made, 
were you not? A. I knew that documents were going to be produced, surely. 

Q. This was a wholly voluntary production, was it not, so far as you 
were concerned? A. I wouldn't say so. 

Q. Well, had any order been obtained compelling you to make avail- 
able to Mr. Shapiro any documents? A. We have a section of our Civil 
Practice Act which requires me to produce them once the examinations are 
being conducted; yes, sir. Section 296 of the Civil Practice Act which is 
referred to in the notice of examination. 

Q. That requires you to do what? A. It requires me, as I recall, 
to produce documents which are -- I don't know. I have the statute here. 
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I'd much prefer reading it. I think, actually, the notice of examination -- 
Q. We have the notice here. It is in evidence as Plaintiffs’ Exhibit 43. 
THE COURT: What is your question to the witness? | 
MR. WRIGHT: The question was whether or not these documents 


were produced voluntarily or pursuant to some compulsion and he is now, 
I take it, going to refer to whatever he regards as compulsion. 

THE WITNESS: What I am saying to you -- You are using the word 
"voluntarily" and I am telling you that under the provisions of our Civil 
Practice Act, which is set forth here in the notice of examination, when a 
notice is served of an examination it provides: 

"Please take further notice that the said senders are 
hereby required to produce at the time and place of the said 
examinations all of the books and papers in their respective 
custodies relevant to the subjects of said examinations and 
for use upon said examinations in accordance with the pro- 
visions of Section 296 of the Civil Practice Act." | 

BY MR, WRIGHT: 

Q. You regarded that as obligating you to produce at that time, then, 
all papers which were relevant to these examinations; is that correct? 
A. No, I didn't say that either. You asked me whether it wag voluntary. 
I said, No, I couldn't say it was voluntary because of this prdvision. 

Now, if you would like me to tell you what our practice is, Iwill. 

THE COURT: No, just answer the questions if you can understand 
them. 

* * 

BY MR. WRIGHT: 

Q. In fact, you are familiar with what actually was produced, are 
you not? A. Ican't say that Iam familiar with what was produced, no. 

Q. You do know, don't you, that a number of relevant and material 
documents were not produced? A. I said, sir, I don't know what was pro- 
duced. I am not sure what was produced and what wasn't produced. 

Q. Let me call your attention specifically to the items we have in 
evidence here that were not produced. I would like to take them up one by 


one. 
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THE COURT: The witness has said he doesn't know what was or was 
not produced, Mr. Wright. I do not see any purpose in pursuing this matter 
further. 

MR. WRIGHT: I would like to ask him, if I may, upon show ing him the 
documents if he can give any explanation as to why these documents were 
not produced at that time. 

THE COURT: If the witness doesn't know what documents were not 

produced, I don't see how he can explain why they were not produced. 

MR. WRIGHT: Well, it might conceivably be of some assistance for 
him to recollect, I suppose, if he saw them; but if Your Honor has ruled, 
that is it. 

THE COURT: Go ahead. 

BY MR. WRIGHT: 

Q. What, if anything, did you have to do with the documents that were 
produced at the hearing before the Referee when his approval of your settle- 
ment agreement was sought? A. I didn't have anything to do with it. 

Q. Who handled that for your firm? A. It wasn't our firm's job to 
handle it; it was the job of counsel for the plaintiffs in the case. He is the 
one who puts in the material. 

Q. Those documents were slected by Mr. Shapiro? A. I think that 
is a fair statement, yes. 

Q. And your clients produced nothing themselves, is that correct ? 
A. At the proceeding before Judge Valente, is that what you are referring to? 

Q. Yes. A. We didn't produce anything that I recall. The record 

will show it. 

Q. In your opinion, did your clients have any obligation -- I am talk- 
ing about these directors -- to produce relevant and material matters there, 
whether or not Mr. Shapiro had chosen to select? 

MR. JONES: It calls for an opinion. I object to it, if Your Honor 
please. 

* * 
BY MR. WRIGHT: 
Q. Mr. Hecker, you informed the New York Court, did you not, when 
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the stay of this proceeding was ordered by this Court, you remember, in 


April 1959? 
; MR. WRIGHT: I will ask to have this document marked as the next 
exhibit number for identification. This is pretrial No. 98. 
THE DEPUTY CLERK: That is Plaintiffs' Exhibit No, 53, a letter 

dated April 30, 1959. | 


(Plaintiffs' Exhibit No. 53 
marked for identification.) 


BY MR. WRIGHT: 
Q. I will show you this Plaintiffs’ Exhibit 53, for identification, and 
ask you if you recall writing that letter? A. (Perusing document.) Yes, 
I wrote this letter. 
Q. And that is the letter in which you told the Court in New York 
about the stay issued here, is it not? A. It is a letter in which I 
told Judge Valente, who is the Referee, about it. 
Q. He was the Referee rather than the Court who entered the order. 
The matter was then set for confirmation before Judge Aurelio, was 
it not, shortly after that? A. My recollection is that the hearing on the 
Referee's report was shortly after this; yes, sir. 
Q. And did you write to the Court or the Referee when you received 
a copy of this order, Plaintiffs' Exhibit No. 48, the order of the Court of 
Appeals here, enjoining the defendants here from proceeding with the settle- 
ment? A. Iam not certain whether or not I received Plaintiffs" Exhibit 
48, which is the order of the United States Court of Appeals | before the pro- 
ceeding before Judge Aurelio; I just don't know whether I received it before 
or not. 
The answer to your question is I did not inform him. I know he 
was informed of it because he adverted to it. 
Q. You don't recall the time when you received information as to 
the substance of the Court of Appeals' order? A. Idon't recall. I think 
it is fair to assume that I probably was called by Mr. Jones, but I don't 
know that I was. I have no recollection of it. 
Q. When you did whatever it was, your best recollection is you did 
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nothing to inform the Court or the Referee in New York? 
* * * * * 
THE WITNESS: I certainly did not inform the Referee. I don't be- 
lieve I informed the Court, but I know the Court knew about it. 
BY MR, WRIGHT: 
Q. Did you give any consideration as to what, if anything, ought to 


be done about notifying the public stockholders of Universal Marion Corpora- 


tion that that order had been entered by the Court of Appeals here ? 

MR. JONES: I object, if Your Honor please. 

THE COURT: State the ground for your objection. 

MR. JONES: Jt seems to me to go back and ask Mr. Hecker whether 
or not he gave consideration to what ought to be done with respect to the 
stockholders is not pertinent and is not a proper question, and I object to it. 

MR. WRIGHT: I think that it is proper to find out what he did in 
this connection. I think it goes to his good faith with which this whole settle- 
ment was rushed through up there. 

THE COURT: I will sustain the objection to the question. 

x* * * * * 
BY MR. WRIGHT: 

Q. Did you or did you not have anything to do with the preparation 
of the notice that went out to the stockholders which Mr. Jones put in evi- 
dence here of the hearing before Judge Aurelio ? A. The form of the notice 
was dictated by the Court and was annexed to the order of the Court. I 
didn't prepare it. I didn't present it. I didn't mail it. 

Q. Did you have anything to do with deciding what should be in it? 
A. I may have. 

Q. You don't have any recollection? A. I just don't; I may have. 

* * * * * 

(The question was read by the reporter as follows: 

"y wanted to ask Mr. Hecker what, if anything, you can 

tell us as to why any reference to this litigation here 


was not mentioned in the notice ?") 
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THE WITNESS: I can't tell you, except that apparently Judge Aurelio 
didn't feel it was required. He's the one who ordered the form of notice. 


BY MR. WRIGHT: 


Q. Judge Aurelio prepared the notice, did he? A. No, he didn't 


prepare the notice. 


Q. And he didn't enter any order or opinion at any time in which he 


said what was or was not to be in the notice, did he? 
MR. JONES: If Your Honor please, the order speaks 
I think it is just to the contrary. It says that he ordered that 


| 
for itself and 
the defendant 


Universal Marion Corporation is hereby directed to give notice of this mo- 


tion to its stockholders registered as such on the books of the Corporation 


as of the close of business on May 15, 1959 by mailing or causing to be 


mailed at their respective addresses indicated on the books of the Corpora- 


tion of the form of notice annexed hereto as Exhibit "A." 
THE COURT: The objection to the form of the questi 

BY MR. WRIGHT: 

Q. Now, can you tell us who it was that prepared the 

form? A. I would assume that it was probably prepared by 
for the plaintiffs who prepared the motion which was submitt 
Aurelio, to which the form of notice was annexed because he 
that made the motion to confirm the settlement. | 
Q. Your understanding is that it was prepared by Mr. 

right? A. I believe so. 


on is sustained. 


notice in that 
general counsel 
ed to Judge 

was the one 


Shapiro, 


Q. The corporation was at that time presumably represented by 


the law firm of Kaufman, Taylor & Kimmel, was it not? A. 


Yes, it was. 


Q. You don't believe, however, that Kaufman, Taylor & Kimmel 


had anything to do with the preparation of the notice in that form? 


THE COURT: I would place no evidentiary’ value on any answer 


from this witness as to what he believes, Mr. Wright. These answers, 


"I assume", "I guess", "I believe", have no probative value) whatsoever. 


BY MR. WRIGHT: 


Q. Your firm had been responsible for retaining Kaufman, Taylor& 
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Kimmel to represent the Corporation, had it not? A. I believe that 
Mr. Shea recommended that they be retained. 

* * * * * 

Q. I will show you this Plaintiffs’ Exhibit No. 54, for identification, 
and ask you if you recognize that as a copy of the affidavit you executed on 
that day? A. (Perusing document.) Yes, it is. 

Q. And I want to call your attention specifically to the part of the 

affidavit which refers to the role played by you and Mr. Shea in the 
conduct of the litigation. I think it is paragraph 9. 

* * * * * 

Q. Does that correctly state what you and Mr. Shea did in the litiga- 
tion and what your connection in the matter was ? 

* * * * * 

THE WITNESS: Well, apparently, it is in error in one respect that 
I can think of: If you read this specifically, it says that I prepared all 
pleadings, motions, et cetera, and I obviously -- so it appears to me now -- 

did not have anything to do with the pleadings with respect to this 
contempt motion that you invited my attention to before. 

BY MR. WRIGHT: 
Q. Is there any other respect in which it is incorrect? A. For the 


purpose for which it was prepared, I believe it is correct. This paragraph 


is all I am looking at. 

MR. JONES: May I ask Mr. Wright to call the witness' attention 
to the last sentence of paragraph 9. 

MR. WRIGHT: The last sentence of paragraph 9. I will be happy 
to read it myself. 

BY MR. WRIGHT: 

Q. Mr. Jones wants me to call your attention to the last sentence 
which says: "Various other partners and associates of the firm assisted 
Messrs. Shea and Hecker from time to time handling the many facets of 
the defense of this action." 

I take it that statement is correct? A. Yes. 


* * * * 
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ORAL RULING BY THE COURT 

THE COURT: The Court concludes that the plaintiffs before the 
Court have not established clear and satisfactory proof of actual fraud in 
the obtaining or in the issuance of the consent decree in New York. 

The Court observes that the plaintiffs call upon the Court with refer- 
ence to certain items, especially of documentary evidence, to draw certain 
inferences from the evidence, which inferences are favorable to the plain- 
tiffs, and I think with reference to the majority of these documents that the 
Court would be just as justified, or be equally justified in drawing an infer- 
ence that is favorable to the defendants; in other words, I don't find any 
preponderance of factual situations here which justifies the Court in accept- 
ing certain of the inferences which are assigned by the plaintiffs. 

I believe also that the failure of the New York amended or consoli- 
dated complaint to seek the equitable action which the plaintiffs in the Dis- 
trict of Columbia suit have requested is not a bar to the application of the 
doctrine of res judicata to the New York proceeding, because I think the 
plaintiffs in New York could have requested this equitable relief. Under the 
circumstances, the Court feels that the doctrine of res judicata is applic- 
able to the plaintiffs' action in the District of Columbia. The Court, upon 

this issue, accordingly finds for the defendants. 

I do not think it is necessary for the Court to comment upon the op- 
portunities afforded to these plaintiffs to participate in the New York pro- 
ceedings. The record is replete with references to these various opportun- 
ities. I cannot conclude, as does plaintiffs' counsel, that participation in the 
New York proceedings would have necessarily been fatal to the cause of ac- 
tion of these plaintiffs in the District of Columbia, or that they would have 
failed of their purpose if they had participated in the New York suit. 

The Court accordingly, I repeat, finds for the defendants. Counsel 
must, in accordance with the Rules of Civil Procedure, submit appropriate 
Findings of Fact and Conclusions of Law. The Court will, if necessary, 
hold a hearing on any disputed Findings of Fact and Conclusions of Law 
that are proposed to the Court for adoption. 

The Court has ruled upon this matter in spite of Mr. Wright's sug- 


gestion that the Court defer it and pass upon the evidence, because I believe 
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in fairness to the many cases that are pending before the Court, I must do 


what my conscience dictates in this case in order that I will be available to 

try other cases. I recognize that the attorneys in this case have expended a 
substantial amount of time and preparation for trial and in the introduction 

of many documents in this case. 

If, by any chance, this Court's ruling upon the issue of res judicata 
is found by a higher more learned Court to be in error, the Court will be 
perfectly willing, if counsel desire it, to accept an assignment of this case 
from the Chief Judge under a procedure which we have, which provides for 
the assignment of so-called lengthy cases, in order that it would not be 
necessary in any subsequent proceeding to reintroduce any of the testimony 
that has already been introduced. 

MR. WRIGHT: If the Court pleases, I want to except at this point to 
the Court's permitting Mr. Jones to open and close and at the same time 
apparently casting on us the burden of proof on this issue. I had assumed 
that he was accorded that privilege because in the Court's consideration of 
the matter you were assuming that he had and would carry that burden. 

The other point I wish to make now is that actually the completion of 
the record here on the merits would take only a very short time here, and 
even if Your Honor is persuaded that you are right on the res judicata issue, 
it is always conceivable, of course, that an error may have been made, and 
I submit that it is highly prejudicial to the plaintiffs to be required to go to 
the Court of Appeals again for the third time simply for the privilege of com- 
ing back here and getting a trial on the merits. We now have a record on 

which we cannot get a final disposition in our favor in the Court of 
Appeals, and I submit that it is highly prejudicial and unfair to the plaintiffs 
in the action to make a final disposition here before that record is made, 
regardless of what Your Honor's views may be as to the merits of the res 
judicata issue. 

THE COURT: Your views are a matter of record. In view of your 
charge of unfairness, the Court would not under any circumstances have 
anything more to do with this case. 


(Whereupon, at 3:35 P.M., the trial in the above-entitled matter 
-~was concluded.) 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO and 
CHRISTINE J. ESPOSITO, 
Plaintiffs , 


-against- Index No. 10911/1957 


MARTIN SEGAL, E.B. GERBERT, 
ALEXANDER RITTMASTER, JAMES 
MULLANEY, LOUIS E. WOLFSON, CECIL 
WOLFSON, SAM W. WOLFSON, SAUL 
WOLFSON, NATHAN WOLFSON, A.I. SAVIN, 
M.S, SAVIN, H.C. SAVIN, E.C. GIDDINGS, 
SOUTHERN PIPE & SUPPLY CO., and 
UNIVERSAL MARION CORPORATION, 
Defendants. 


MEMORANDUM IN OPPOSITION TO 
APPLICATION FOR TEMPORARY INJUNCTION | 


This memorandum is submitted on behalf of defendant Universal 


Marion Corporation ("Universal") in opposition to the application by the 
plaintiffs for an injunction pendente lite restraining the holding of a special 
meeting of the stockholders of Universal on September 19, 1957 at Washing- 
ton, D.C. 


* 


POINT I 


THIS ACTION IS CONCERNED WITH THE INTERNAL 
MANAGEMENT AND AFFAIRS OF A FOREIGN CORPORATION 


AND THIS COURT SHOULD DECLINE TO TAKE JURISDICTION 

The courts of this state will ordinarily decline jurisdiction in a case 
involving the internal management of the affairs of a foreign ¢orporation. 
Langfelder v. Universal Laboratories, 293 N.Y. 200 (1944); Norvich v. Rojtman, 
N.Y. Law Journal, May 8, 1957, page 6 (Supreme Court, N.Y.Co., Hoffstadter J.) 

In Norvich v. Rojtman, Supra, the plaintiffs brought a derivative ac- 
tion on behalf of the stockholders of J.I. Case & Co., a foreign corporation, 
complaining chiefly of the terms of a merger consummated between Case 
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and a New York corporation. It was alleged that the directors of both cor- 
porations acted in their own personal interest, effected the merger at a price 
which was grossly excessive and in fraud of the stockholders of Case, and 
distributed inadequate and misleading proxy material. In refusing to enter- 
tain the suit, Mr. Justice Hoffstadter stated: 

"Even though the plaintiffs do not seek to set aside the merger, 
it is still clear that the action concerns itself with the internal man- 
agement and the affairs of Case.” 

Pointing out that discretion dictated that the questions involved be determined 
by the courts of the corporation's domicile, the court observed: 

"Especially true is this in the case of the corporation here, 
which has outstanding so many shares of stock widely distributed 
throughout the country. If objecting stockholders in various states 
brought like suits there might well be divergent decisions with re- 
sultant chaos. The plaintiffs are not even residents of this state and 
Case is not shown to have such contacts here as render the prosecu- 


tion of the action in the courts of New York proper." 


In the instant case, the reasons for declining jurisdiction are equally 


if not more compelling. While the attacked transaction takes the technical 
form of a purchase of assets rather than a merger, the same principles ap- 
ply. Universals' contacts with the State of New York are even more tenuous 
than those of J. I. Case & Co., in the above cited action. It is important to 
note in the case at bar that: 
- Both Univer Sal and Southern are foreign corporations. 
- The special meeting of stockholders which plaintiffs seek to enjoin 
is to be held outside the State. 
- Universals' principal place of business and plants are located out- 
side New York. 
- All but one of the directors of Universal are nonresidents of the 
state of New York. 
- The acts complained of occurred outside the state. 
- The stock of Universal is widely dispersed throughout the United 
States. 
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Accordingly , New York is neither an appropriate nor convenient forum for 
a resolution of the issues. | 

In summary, it is submitted that the request for an injunction pen- 
dente lite be dismissed on the grounds that: (a) plaintiffs have not shown 
such extreme circumstances and irreparable injury as would require the 
granting of the drastic remedy sought; (b) the subject matter of the suit 
involves the internal affairs of a foreign corporation which has only meager 
contacts with New York; (c) the acquisition by Universal of the assets of 
Southern involves matters of judgment and policy by the directors of Uni- 
versal in which the courts are reluctant to interfere; and (d) the granting 
of a temporary injunction would permit a small minority to deny in advance 
to stockholders the opportunity to vote upon the transaction at a duly con- 
stituted meeting called for that purpose. 


CONCLUSION | 


| 
It is respectfully urged that plaintiffs' application fora temporary 


injunction restraining Universal and its stockholders from approving the 
agreement of July 15, 1957 between Universal and Southern at a special 
meeting of the stockholders of Universal on September 19, 1957 be denied 


in all respects. 
Respectfully submitted, 


MANNING, HOLLINGER & SHEA 
Attorneys for Defendant! . 
Universal Marion Corporation 

| 
William A. Shea 
Bruce A. Hecker 
Robert J. Ruben 


Of Counsel 


354 
PLAINTIFFS' EXHIBIT 5 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO and 
CHRISTINE J. ESPOSITO, 
Plaintiffs, 
-against- 


MARTIN SEGAL, UNIVERSAL MARION 
CORPORATION, et al., 
Defendants. 


STATE OF NEW YORK ) gg. 
COUNTY OF NEW YORK)” 


JAMES MULLANEY, being duly sowrn, deposes and says: 

1. Iam the president of Universal Marion Corporation (hereinafter 
referred to as Universal"), one of the defendants herein, and submit this 
affidavit in opposition to plaintiffs’ application for" ...atemporary in- 


junction against the holding of a stockholders meeting of Universal Marion 


Corporation scheduled for September 19, 1957." (Pl. Aff. p.1) The meet- 
ing is to be held in the District of Columbia under whose laws Universal 
is incorporated. 

2. The purpose of the meeting is to permit the holders of the 960 ,000 
shares of capital stock of Universal to vote on an agreement between Uni- 
versal and Southern Pipe & Supply Company dated July 15, 1957. 

3. Notice of the special meeting was filed by Universal with the 
Securities and Exchange Commission which approved the Notice. The Notice, 
which consists of 45 large printed pages and fully discloses every aspect 
and detail of the transaction, was sent to Universal's stockholders on August 
27,1957. (A copy of the Notice is annexed hereto, made a part hereof and 
marked Exhibit A.) 

4, Plaintiffs, who claim to own 400 out of the 960,000 shares of Uni- 
versal, refrained from taking any action after receipt of the Notice until 
September 16, 1967 - three days before the meeting - and now ask the Court 
to enjoin the meeting claiming that Universal will receive less than it gives 
under the agreement and that the 45 page Notice does not disclose sufficient 
facts to satisfy plaintiffs. 
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5, It is important for this Court to realize that plaintiffs ask it to 
examine into and act to affect the internal affairs of a foreign corporation. 
Universal has its principal offices in Washington, D.C. and its manufactur- 
ing facilities are in Marion, Ohio. Universals' only connection with the State 
of New York is the maintenance in New York City of a small sales office used 
as a base of operations by three salesmen who are assisted by one clerical 
employee. 

6. Universal's stock is listed on the American Stock Exchange and 
its thousands of stockholders have been notified of the meeting to be held on 
September 19, 1956 in Washington, D.C. Certainly this Court will not pre- 
vent the holders of 959,600 shares of Universal stock from voting to approve 
or disapprove the agreement because the claimed holder of 400 shares at 
the very last moment says he doesn't think they should be permitted to vote. 
Iwish to advise the Court that as of this moment the holders of approximately 
550,000 shares have instructed their proxies to vote in favor|of the agree- 
ment and the holders of only 15,590 shares have instructed their proxies to 
vote against the agreement. I cannot believe the holders of 400 shares can 
be permitted to frustrate the desires of the overwhelming majority of stock- 
holders. 

7. Ihave been advised by the attorneys for Universal that the thrust 
of plaintiffs' contention is: (a) that the stockholders have ng been given 
enough information and (b) that Universal is paying for more than it is get- 
ting. I invite the Court's attention to Exhibit A wherein the entire detail of 
the transaction and all pertinent financial data is set forth. ‘Also, I wish to 
advise the Court that Universal's management obtained an appraisal of 
Southern from Electric Bond and Share Company (*"Ebasco")| probably the 
leading independent appraisers in the world. This appraisal, which my 
attorneys will present to the Court, shows that in the judgment of Ebasco, 
Universal would acquire assets worth approximately $3,200 eich In return, 
Universal will give its 188,235 shares of its stock, valued for the purposes 
of the agreement at $17 per share or a total of $3 199,995. The fact is that 
on September 17, 1957 Universal's stock closed on the American Stock Ex- 
change at 16-1/8. Thus, Universal will receive assets worth approximately 
$200 000 more than the stock it is to deliver. 
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8. Plaintiffs seek to make much of the fact that, in the agreement, 
Universal's stock is valued at $17 whereas it sold at $19 on July 15, 1957, 
the date of the agreement. The answer to plaintiffs' contention that this shows 
the transaction is fraudulent is provided at p. 9 of the Notice: (Exhibit A) 

"The terms of this contract were subject to prolonged negotia- 
tions commencing shortly after the first of the year and culminating 
during the month of May, when the terms were arrived at subject to 
obtaining a favorable ruling from the Internal Revenue Service, as set 
forth in the Agreement of Acquisition. In determining the price and 
terms of the proposed acquisition, consideration was given to all 
factors deemed material including particularly the range and market 
price of Universal stock which between January 1 and April 30 ranged 
from 15-3/8 to 18; the book value of the stock which during said per- 
iod ranged from $14.90 to $15.49 and the growth potentialities of the 
companies to be acquired. During the early part of May large pur- 
chases of Universal stock were being made, which it was believed 
brought about a rather sudden increase in its market price. After 
very thorough consideration, it was determined by the parties that 
the price of $17.00 a share represented a fair price for the Universal 
stock, rather than the price of 19-1/4 quoted on the exchange on July 

15, 1957 the date of the Agreement of Acquisition." 

I also wish to point out to the Court that Iam advised by the Court that there 
was no legal requirement for Universal to obtain stockholder approval of the 
agreement and clear the Notice and proxy statement with the Securities and 

Exchange Commission. Certainly, if there were any basis for the plaintiffs’ 


brazen, unsupported claim that the agreement is fraudulent and motivated by 


the self interest of Universals' directors and officers, they wouldn't have 
submitted the agreement to the stockholders. The fact is the agreement and 
45 pages of information were submitted to the stockholders and to the Secur- 
ities and Exchange Commission and the agreement was approved by an over- 
whelming majority of the stockholders of Universal. 

9. Finally, I wish to point out that plaintiffs have a very adequate 
and complete remedy if the agreement is improper - and it clearly is proper 
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and advantageous to Universal. Plaintiffs can bring an action|to rescind the 
agreement; plaintiffs can bring a derivative action against Universal's di- 


rectors and officers. Certainly, there is no reason for this Court to enjoin 


the meeting in Washington, D.C. of a Washington corporation because the 
holders of 400 shares at the very last minute claim, but do not show, that 
the agreement is unfair. The holders of the 960,000 shares of Universal's 
stock are entitled to hold their meeting in accordance with the Notice thereof 
sent to them on August 27, 1957. If improper action is taken |at the meeting, 
plaintiffs can then proceed in an appropriate forum for appropriate relief. 

WHEREFORE, it is respectfully requested that plaintiffs" application 
for an order enjoining the Special Meeting of Stockholders of |Universal 
Marion Corporation to be held on September 19, 1957 in Washington, D.C. 
be denied in all respects. 

/s/ James Mullaney 

[JURAT the 17th day of September, 19 57] 
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SPECIAL MEETING OF SHARE HOLDERS 
UNIVERSAL MARION CORPORATION 


Congressional Room, 
Willard Hotel, 
Washington, D.C. 


* * * * * 

MR. BARRIE L. BEERE: Further in line with that point this gentle- 
man brought up, I would like to illuminate a couple of other points which are 
quite in order in view of the fact that this point has been brought up. 

Now, I have here a letter from one of the stockholders whom I am 
acting as proxy and the stockholder requested this letter be read at the 
shareholders meeting. May I proceed to do so? 

MR. JONES: You are aware that this letter may contain libelous 


information or slanderous information, and if it does the writer of the letter 
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and you are willing to take the responsibility for this? 
MR. BARRIE L, BEERE: Yes. 
"your notice dated August 27, 1957, calling a Special Meeting 
of the Stockholders for September 19, 1957, is acknowledged on be- 
half of myself and other stockholders. 


The disclosure under Note 7, Page 22 is most amazing in that 


the Stockholders learned for the first time that about $800 ,000 of 
their money was given away apparently without proper consideration 
in return thereof. 

"In my opinion, the contracts of January 1 and July 1, 1957, 
(referred to in Note 7 of the Proxy details) made by the corporation 
through Mr. Louis Wolfson to buy from Mr. A. J. Savin and members 
of his family (all close friends and associates) 250,000 shares of 
Merritt-Chapman Scott at a price roughly $800 ,000 above prevailing 
market is a highly irregular transaction and decidedly an imposi- 
tion on innocent Universal Marion stockholders. The fact that Mr. 
Wolfson and family virtually control the corporation through large 
holdings does not justify nor give him privilege to make dispensa- 
tions to his friends of this sort. 

“Without even questioning the wisdom of the acquisition of a 
Merrit-Chapman stock block, I can't help wondering why a price so 
substantially above the market had to be paid out. It clearly has all 
the earmarks of a ‘giveaway.’ At no time were the stockholders of 
Universal Marion given prior notice of intention by the corporation 
through Mr. Wolfson to purchase from the Savins 250,000 shares at 
$23 each of Merrit-Chapman Scott. The two purchases, January I 
and July 1, 1957, clearly resemble a 'payoff by Wolfson to Savins 
accomplished without the consent of Minority Stockholders. 

"The story looks and smells like a sell-out. The stockholders 
are entitled to all the facts behind this transaction. What, if any, 
were the obligations of Wolfson to the Savins in connection with the 
transactions referred to? 
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"We request that the contracts of January 1 and July 1, 1957, 
referred to on Page 22, Note 7, in the notice of Special) Meeting to 
shareholders of Universal Marion Corporation, to be revoked and 
cancelled and that the parties thereto return to each other the proper- 
ty, monies, et cetera, each received from the other under said con- 
tracts and thus avoid unnecessary and costly conflict between the con- 
flicting interests and thus also help to restore public respect and con- 
fidence to the Universal Marion Corporation as well as to Merritt- 


Chapman Scott. 
"We note that in the proposed purchase by Universal Marion Cor- 
poration of the assets of Southern Pipe & Supply, Van Dayne, Various, 
et al (Wolfson controlled companies) the said Wolfsons acting for the 
Universal Marion Corporation have agreed to pay themselves a much 
higher price (in Universal Marion stock as of July 15, 1957) than is 
the true value of the properties they (Southern, et al) propose to trans- 


fer to Universal Marion. 
Very truly yours, 
Julius H. Reiter" 
* * * * * 
MR. MILTON M. GOTTESMAN: Mr. Chairman, I would like to pro- 
ceed with a request before the house. 
I would like to move that in view of the opposition that has been ex- 
pressed at this meeting to the acquisition of the assets of Southern Pipe & 
Supply Company, that the closing of that transaction which is now scheduled 
for 2:00 o'clock this afternoon be postponed and continued for at least one 
month's time so as to permit the directors to obtain a valuation of the com- 
pany’s stock, Universal stock, from an independent, disinterested 
and impartial expert in analyzing of securities for the purpose of verifying 
the valuation the directors have placed upon that stock. 
MR. A. H. BERWALD: I second that motion. 
PRESIDENT MULLANEY: I would like to answer this motion the 
same way I answered the previous motion which you put before this meeting. 
And while I consider there is doubt about the propriety, I am willing to permit 
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the motion to come before the meeting and will ask all of you to vote on it. 

Now, all who are in favor of the amendment which has just been sub- 
mitted will they kindly rise and give their names and the number of shares 
they represent and whether in person or in proxy or by proxy. 

* * * * * 

PRESIDENT MULLANEY: I hereby declare that the resolution ap- 
proving the acquisition of Southern Pipe and Supply has been adopted by not 
only a majority stock represented in this meeting, in person or by proxy, 
but by a majority of the outstanding stocks of the corporation. 

Unless there is an objection the Secretary will file the original copy 
of the certificate of the inspectors with the records of the minutes of this 
meeting. 

Now, on the two motions posed by Mr. Gottesman, the first motion 
showed 638,523 against the motion; and 3,600 for the motion. 

On the second motion submitted, the voting was 638,075 against the 
motion; and 3,710 for the motion. 

* * * * * 

MR. MILTON M. GOTTESMAN: Mr. Chairman, J have some further 
business. 

I would like on behalf of myself and the other minority stockholders 
who voted against the motion today to ask the directors and the Executive 
Committee of this corporation to defer the closing of this transaction which 
is now set for 2:00 p.m. this afternoon to give them time to reconsider the 
merits of this transaction in the light of the merits raised at this meeting. 
That is not a motion, that is a request that the Board of Directors exercise 
their discretion to postpone the meeting set for this afternoon. 

Secondly , I would like to acquiesce to the motion by Mr. Beere on 
the Merritt-Chapman stock acquisition. I would like to second Mr. Beere's 
motion at this time, and I will restate the motion, if that is all right with 
you, Mr. Beere. 

MR. BARRIE L. BEERE: It is all right. 

MR. MILTON M. GOTTESMAN: I would like to move that whereas 
the agreement entered into by this corporation respectively on January Ist 
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of this year and June 30th of this year for the purpose of a substantial block 


of stock of Merritt-Chapman Scott Corporation are voidable on the ground 
that the members of the Wolfson family and the corporations owned and con- 
trolled by them hold a controlling interest in both this corporation and in 
Merritt-Chapman and Scott Corporation. 
RESOLVED, that the Directors exercise this corporation's right to 
render null and void those contracts, and be it further resolved that the di- 
rectors proceed to recover any damage which this corporation has sustained 
as the result of those contracts having been entered into from those indi- 
viduals who were responsible for those negotiations. 
PRESIDENT MULLANEY: You are seconding it ? 
MR. MILTON M. GOTTESMAN: I am restating it for Mr. Beere, 
and I second it. 
PRESIDENT MULLANEY: You have all heard the motion. I would 
like to say the same thing about this motion as I have about the previous mo- 
tions. There is some doubt as to the propriety of it, but we will go ahead 
and put it before the meeting. 
You have all heard the motion. Those in favor of it kindly stand and 
give their name and number of votes they are representing. | 
MRS. GRACE VAN CASTEEL: Grace Van Casteel, 400 shares. 
MR, MILTON M. GOTTESMAN: Milton H. Gottesman, 200 shares. 
MR, ALLAN MERINE: Allan Merine, 1,000 shares. 
MR, A. H. BERWALD: A. H. Berwald, 500 shares by| proxy. 
MR. BARRIE L. BEERE: Barrie L. Beere, 200 shares, by proxy in 
addition 900 shares making a total of 1,100 shares. 
MRS, ANN DEANER: Ann Deaner, 200 shares in person. 
PRESIDENT MULLANEY: Those opposed to the motion kindly stand 
and give your name and number of shares you are representing. 
MR. WILLIAM H. ROGERS: William H. Rogers, 1,600 shares. 
MR. SAMUEL NADLER: Sameul Nadler, 2,400 shares. 
MR. C. W. KLEIST: C.W. Kleist, 500 shares. 
MR. M. W. WIHTON: M. W. Wihton, 270 shares. 
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MR. FRANK E. WEAKLY: Frank E. Weakly, 540 shares. 
MR. SAMUEL E. McCORMICK: Samuel E. McCormick, 150 shares. 
MR. E.C.GIDDINGS: E. C. Giddings, 548 in person, 632 280 by proxy. 
PRESIDENT MULLANEY: Ladies and gentlemen, you have heard 
the voting. The voting on this motion, in favor, 3,400; opposed, 638 ,288. 
Now, if there is no further business to come before the meeting, the 
Chair will entertain a motion to adjourn. 
MR. SAMUEL E. McCORMICK: I move to adjourn the meeting. 
MR, FRANK E. WEAKLY: I second it. 
PRESIDENT MULLANEY: The meeting stands adjourned. 


* oa * * * 
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MINUTES OF SPECIAL MEETING OF THE BOARD 
OF DIRECTORS OF UNIVERSAL MARION 
CORPORATION HELD SEPTEMBER 20, 1957 
A special meeting of the Board of Directors of UNIVERSAL MARION 
CORPORATION was held, pursuant to Notice and Waiver thereof, at the office 
of the corporation in Jacksonville, Florida, on September 20, 1957, at 10:30 
o'clock A.M. 


PRESENT: President James Mullaney, and 
Directors E. B. Gerbert, and 
Martin Segal, 


being a quorum. 
* * * * * 
7. After discussion of the matter, upon motion duly made, seconded 
and carried, the following resolution was unanimously adopted: 
RESOLVED, that Section 8 of Article 11 of the By-laws of this Cor- 
poration be and the same is hereby amended to read as follows: 


"Section 8. Interest of Directors in transactions; and Indemnification 


of Officers, Directors or Employees. 
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"(a) Inthe absence of fraud no contract or other transaction be- 
tween this corporation and any other corporation‘or any individual or 
firm shall be in any way invalidated or otherwise affected by the fact 
that any one or more of the directors of this corporation are pecun- 
iarly or otherwise interested in, or are directors or officers of, such 
other corporation. Any director of this corporation individually , or 
any firm or association of which any director may be a member, may 
be a party to, or may be pecuniarily or otherwise interested in, any 
contract or transaction of this corporation, provided that the fact that 


he individually or as a member of such firm or association is so in- 
terested shall be disclosed or shall have been known to the Board of 
Directors or a majority of the members thereof and any director of 


this corporation who is also a director or officer of such other cor- 
poration or who is so interested may be counted in determining the 
existence of a quorum at any meeting of the Board of |Directors or 
of any committee of this corporation which shall authorize any such 
contract or transaction and may vote thereat or authorize any such 
contract or transaction, with like foree and effect as if he were not 
such director or officer of such other corporation or|not so interested. 
‘Any director of this corporation may vote upon any contract or 
other transaction between this corporation and any subsidiary or 
affiliated corporation without regard to the fact that he is also a 
director of such subsidiary or affiliated corporation. 
'(b) The corporation shall indemnify any director, officer, or 
employee of the corporation, or former director, officer, or em- 
ployee of the corporation, or any person who may have served at its 
request as a director, officer, or employee of another corporation 
in which it owns shares of capital stock, or of which it is a creditor, 
against expenses reasonably incurred by him in connection with or 
arising out of any action, suit or proceeding in which he may be 
involved by reason of his being or having been such director, officer, 
or employee, except in relation to matters as to which he shall be 
adjudged in such action, suit, or proceeding to be liable for negligence 
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“or misconduct to the corporation in the performance of duty. The 
corporation may also reimburse to any director, officer, or employee 
the reasonable costs of settlement of any such action, suit, or pro- 
ceeding (other than amounts paid to the corporation itself), if it shall 
be found by a majority of a committee composed of the directors not 
involved in the matter in controversy (whether or not a quorum) that 
it was to the interests of the corporation that such settlement be 
made and that such director, officer, or employee was not guilty of 
negligence or misconduct to the corporation in the performance of 
duty. Such rights of indemnification and reimbursement shall not be 
deemed exclusive of any other rights to which such director, officer, 
or employee may be entitled under any by-law, agreement, vote of 
shareholder, or otherwise.” 


* * * * * 


Martin Segal, Acting Secretary 
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* * * * * 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO and 
CHRISTINE J. ESPOSITO, 
Plaintiffs , 
-against- 


MARTIN SEGAL et al., 
Defendants. 


STATE OF NEW YORK gg. 
COUNTY OF NEW YORK )”~ 


BRUCE A. HECKER, being duly sworn, deposes and says: 

Iam a member of the Bar of this Court and of the firm of MANNING, 
HOLLINGER & SHEA, attorneys for the defendant UNIVERSAL MARION 
CORPORATION (hereinafter "Universal"). This affidavit is submitted in 
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support of Universals' application, pursuant to Section 61-b of the General 
Corporation Law of the State of New York, for an order requiring plaintiffs 
to give security in the amount of $50 000.00 for the reasonable expenses, 
including attorneys' fees, which may be incurred by Universal, and certain 
of the individual defendants who are or were its officers and directors, in 
connection with the defense of the within action. 
* * * * * 
I think it is reasonable to assume that, if this action follows the pat- 


tern of similar actions in which I have been engaged, the time which will be 


spent by my firm will require us to charge a fee of from $40 000.00 to 


$50,000.00. A reasonable fee for the services of counsel for Universal would 
be $10,000.00. 
It is entirely clear under the statute of the State of New York and also 
from the By-Laws of Universal, that the defendants who are or were direc- 
tors or officers of Universal may have their expenses, including attorneys' 
fees, assessed against Universal. In turn, Universal may request plaintiff 
to give security for the reasonable expenses for which it may become liable. 
As appears from the affidavit of Universal's Assistant Secretary, 
Augusta E. Uhl, submitted in support of this application, there is no record 
that the plaintiffs hold 5% of Universal's outstanding stock or that their stock 
has a market value of $50,000.00. 
No previous application for the relief herein requested has previously 
been made to any court or judge. 
WHEREFORE, I respectfully request that an order be made herein 
directing plaintiffs to give Universal security in the sum of $50,000.00 for 
the expenses which may be incurred by it in connection with this action and 
that, pending the giving of said security, all further proceedings on the part 
of the plaintiffs be stayed, and for such other and further relief as to the 
Court may seem just and proper. 
/s/ Bruce A. Hecker 
[JURAT the 13th day of November, 1957] 
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* * * * * 

AUGUSTA E. UHL, being duly sworn, deposes and says: 

lam the Assistant Secretary of the defendant UNIVERSAL MARION 
CORPORATION (hereinafter Universal") and submit this affidavit in support 
of Universal's application for an order directing plaintiff to give to Universal 
security in the sum of $50,000. for the costs Universal may incur in this action. 

Universal has only one class of stock outstanding - capital stock. 
This action was commenced against Universal by the service of the summons 
and complaint upon it on September 25,1957. On that date, and at all times 
since, there have been 1,148,235 shares of Universal's capital stock out- 
standing. This fact appears from the records of the Transfer Agent for Uni- 
versal's capital stock, American Security and Trust , Company, Washington, 
D.C. These records further show that the plaintiffs, Angelo S. Esposito and 
Christine J. Esposito are not record owners of any shares of capital stock 
of Universal. At no time during the period when the plaintiffs claim they 
owned shares of Universal's capital stock has Universal's capital stock sold 
on the American Stock Exchange at a price greater than $21.00 per share. 

There is no record of Universal which shows plaintiffs, at any time, 
have been the owners of 9% of Universal's capital stock or that plaintiffs 
at any time have been the owners of Universal's capital stock having a value 
of $50,000. or more. Indeed, the records of Universal show plaintiffs are not 
now and never have been the owners of even a single share of Universal's 
capital stock. 

lam advised that this Court may be interested in the provisions of 
Universal's By-Laws with respect to its obligations to indemnify its officers 
and directors for their expenses incurred in defending actions brought against 
them by reason of their conduct as officers or directors. Article II, Section 
8(b) of the By-Laws of Universal provides as follows: 


* * * * * 


[ Sec. 8(b) of the by-laws is printed at page #363, supra] 
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WHEREFORE, I respectfully request that Universal's |application 
for an order directing plaintiff to give its security in the sum of $50,000. 
be granted in all respects. 
/s/ Augusta E. Uhl 
[JURAT the 8th day of November, 1957] 
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THIS AGREEMENT, dated at New York City as of July 22, 1955, en- 
tered into by and between MERRITT-CHAPMAN & SCOTT CORPORATION, 
a Delaware Corporation having its principal place of business at 261 Madi- 
son Avenue, New York, New York (hereinafter called "MERRITT"), and A. 
I. SAVIN, H. C. SAVIN and M. S. SAVIN all of West Hartford, Connecticut , 
(hereinafter called the "SELLERS"). 

WITNESSETH: 


WHEREAS, the SELLERS own or control all outstanding shares of 
the SAVIN CONSTRUCTION CORPORATION (sometimes herein called "SAVIN"), 
having its principal place of business at East Hartford, Connecticut, and 
WHEREAS, the SELLERS represent that on the date of closing set 
forth herein the WHALING CITY DREDGE & DOCK CORPORATION (some- 
times herein called "WHALING"), will be a wholly owned subsidiary, all of 
the shares of which will be owned by the SAVIN CONSTRUCTION CORPORA- 
TION, and 
WHEREAS, both SAVIN and WHALING are sometimes herein called 
"THE SAVIN COMPANIES", and 
WHEREAS, MERRITT desires to purchase all of the outstanding ~ 
shares of the SAVIN CONSTRUCTION CORPORATION and the SELLERS 
desire to sell or cause to be sold to MERRITT all of said outstanding shares, 


NOW, THEREFORE, it is mutually agreed as follows; 
* * * * ok 
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11. OPTION APPLICABLE TO MERRITT'S STOCK ACQUIRED 
BY SELLERS AND OTHER MATTERS RELATED THERETO. 

The SELLERS grant to MERRITT "first refusal” on any and all stock 
acquired by the SELLERS or any of them hereunder until July 1, 1957, which 
they may desire to sell or offer for sale. In the event that prior to that date, 
the SELLERS or any of them desire to sell shares of MERRITT acquired 
hereby, they shall give written notice thereof by registered mail or by de- 
livery to MERRITT's principal place of business, attention of the Treasurer. 
The notice shall set forth the name of the record owner thereof and the num- 
ber of shares desired to be sold. MERRITT or a designee or designees named 
by it shall have five (5) days from the receipt of said offer and including said 
date in which to determine whether it wishes to acquire or cause to be ac- 
quired the stock or shares to be offered for sale and MERRITT or its designee 
or designees shall have the absolute right to acquire any part or all of said 
stock or shares at a price per share to be equal to the price per share at 
which the last transaction shall have been consummated for MERRITT's stock 
on the New York Stock Exchange on the business day next preceding the date 
on which the notice has been received by MERRITT and on which MERRITT's 
stock was sold. 


* 
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MINUTES OF SPECIAL MEETING OF 
BOARD OF DIRECTORS 
MERRITT-CHAPMAN & SCOTT CORPORATION 
DECEMBER 26, 1956 


* * * * * 
CAPITAL STOCK -- REPURCHASE 
Mr. Harvey reported that C. A. Pitts had communicated to this Com- 
pany his willingness to sell 86,240 shares of Merritt stock owned by him at 
a price of $22.00 per share, but that he was unwilling to sell at any price 
lower than $22.00 per share; in addition, Mr. Harvey stated that Mr. Pitts 
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had indicated that he was willing to sell the additional shares to be received 
by him as a stock dividend in the month of January 1957 atthe same price 
which would bring the total available for sale to approximately 88,000 shares. 
Mr. Harvey drew attention to the fact that these shares had not been 
offered by Pitts to the company, since, under such circumstances Merritt 
would have a right to acquire under its agreement with Pitts, the said stock 
at a price based on the market price on the New York Stock Exchange during 
one of five days prior to the making of the offer. | 
Mr. Rittmaster, a director of The Universal Corporation as well as 
the Company, then reported to the meeting that Mr. A. I. Savin, a director 
of the Company, had informed Merritt that he had received an|offer from The 
Universal Corporation, a District of Columbia corporation, which proposed 
to acquire from him 100,000 shares of Merritt at a price of $23.00 per share, 
by an agreement extending payment for the shares over a year period with 
interest payable at 5% on unpaid balances, and with the right to the purchaser 
to withdraw, and retention as liquidated damages of payments already made 
to Savin, should the purchaser not complete the transaction. Mr. Savin re- 
ported that he was prepared to accept such offer upon waiver of any rights 
the Company might have under the terms of his agreement with Merritt, dated 
July 22,1955. Mr. Savin had further stated that he was not prepared to make 
any offer of any of the stock held by him at any price less than $23.00 per 
share, but he was willing to accept such an offer from Merritt if Merritt 
would offer him that price for 100,000 shares on the same terms and condi- 
tions as those contained in the offer of The Universal Corporation. A copy of 
the offer of The Universal Corporation to Savin was presented for examina- 


tion and the terms therein contained were explained to those present. 

In addition, Mr. Rittmaster asked that the meeting consider besides 
the Savin block and the Pitts stock, on which Mr. Harvey and he had reported, 
that New York Shipbuilding Corporation, a subsidiary of Merritt also owns 
approximately 115,000 shares of Merritt stock and that it had/been indicated 
in discussions with members of the Board of Directors of New York Ship- 


building Corporation that New York Shipbuilding Corporation might for reasons 
affecting that Company and its stockholders desire to sell those shares at a 
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price not lower than $22.00 a share and it was desired to ascertain whether 
this Company had an interest in purchasing said stock at no lower than 
$22.00 a share. 

Mr. Rittmaster stated that inasmuch as these three blocks were of 
considerable size it is of sufficient importance in the interests of Merritt 
and its stockholders to have a full discussion on the advisability of purchas- 
ing all or any part of said blocks at this time. 

A full discussion ensued in connection with the desirability of Mer- 
ritt's acquisition of any of the blocks of shares mentioned in the prior dis- 
cussion and of waiving such rights as Merritt might have under its respective 
agreements with Pitts dated October 13, 1954 and Savin, dated July 22,1955. 

* * * * * 

Discussion was then had in connection with the New York Shipbuild- 
ing Corporation block of 115 000 shares and it was concluded that this com- 
pany should not acquire or attempt to acquire this block of stock or any part 
thereof at the not less than $22.00 a share at which it was indicated the New 
York Shipbuilding Corporation may desire to sell. 

It was then noted that the Pitts block, while the smallest, is presently 
available at a lesser price than that at which Savin would be prepared to sell. 

During the course of the discussion the possible adverse effects on 
both the Company and its stockholders by the offering of large blocks on 
the New York Stock Exchange or on any other market place at a time when 
Merritt might not be prepared to acquire any substantial block by reason of 
price or Merritt commitments were explored at length and it was deter- 
mined that anything which can reasonably be done to eliminate these possi- 
bilities would be in the interest of Merritt and its stockholders. 

Views were advanced on the question of whether an effort to buy a 
considerable amount of the Company's stock in a brief period of time on 
the open market would result in a more favorable purchase price for such 


shares as the Company desired to buy. Even assuming that a succession 


of buy orders flowing into the open market did not result in forcing the 


price over that now prevailing, it was agreed that the differential between 
the present market price and the price at which the Company might acquire 
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the Pitts block was not material and that materiality is further lessened 

by the time provisions which the Company can arrange for its own con~- 

venience in acquiring the said block, or one ofthe others. | 
During the course of the discussion, attention was also directed to 

the fact that Mr. Savin's agreement provides that after July 1/, 1957, this 

Company will have no further rights with respect to any of the stock owned 

by him or issued under the Savin agreement of July 22,1955.) It was agreed 

that this Company will have no control over any of the shares held by Savin 

after that date. Since The Universal Corporation has offered) to acquire 

from him 100,000 shares in a single block at a price of $23.00 per share, 

this appeared to those present to be a number of shares of stock least likely 

to be thrown on the market to the disadvantage of the Company and its stock- 

holders were Savin's deal with The Universal Corporation to! be consummated. 
Since Savin has expressed an unwillingness to sell at/less than the 

price named, and in view of what the Board considered desirable in the 

light of the discussion prompted by the recommendations of the Treasurer, 

it was the general consensus of the meeting that it is in the interests of 

the Company and its shareholders, and not to its prejudice, to waive such 

rights as Merritt may have in connection with Mr. Savin's acceptance of 

the offer by The Universal Corporation to acquire 100,000 shares of Mer- 

ritt's stock from him at $23.00 per share, in view of his expressed willing- 


ness to accept that offer. 
* * * * * 


Upon motion duly made, seconded and carried with Messrs. Savin 


and Rittmaster not voting, it was 
RESOLVED that: 
WHEREAS, A. I. Savin has received a bona fide joffer in writ- 
ing from The Universal Corporation to acquire from him 100,000 
shares of the Common Stock of this Company now owned or con- 
trolled by him at $23.00 per share; and 
WHEREAS, this Company has had the opportunity to acquire 
the said 100,000 shares upon the same terms and conditions as 
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those offered to A. I. Savin by the said The Universal Corporation; 
and 

WHEREAS, it is the considered opinion of this Board that it is 
not in the best interests of this Company that the said shares shall 
be acquired by it; 
NOW , THEREFORE, be it 
RESOLVED: 

That this Company elects not to acquire the said 100,000 shares 
of Merritt stock which it has the opportunity to purchase from A. 
I. Savin at the price of $23.00 per share and waives such rights as 
it may have to acquire said shares pursuant to the terms of Section 


11 of the agreement entered into between A. I. Savin and the Com- 
pany with respect to the said 100,000 shares only, and does hereby 
further release the said A. I. Savin from any and all obligations 

which he may have pursuant to the terms of the said agreement as 


aforesaid, with respect to the said 100,000 shares only, by reason 
of his acceptance of the said offer of the said The Universal Cor- 
poration; and be it further 
RESOLVED: 

That the proper officers of this Company are hereby author- 
ized and directed to execute and deliver all proper documents and 


communications to effectuate the foregoing resolutions. 
* * * * * 
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PLAINTIFFS' EXHIBIT 14 
MANNING , HOLLINGER & SHEA 
41 East 42nd Street 
New York 17, N. Y. 


* * OK 


June 7, 1957 


Judge Solomon Elsner 
11 Asylum Street 
Hartford, Connecticut 


Dear Judge: 
L enclose herewith drafts of the following: 
1. Proposed agreement amending the agreement of July 22, 1955. 
2. New agreement for Mr. A. I. Savin. | 
3. New agreement for Herbert C. Savin. (I have not enclosed one 
for Marvin Savin since it would be identical in nature). 
4. New agreement of employment for A. I. Savin. | 
5. Restrictive agreement for Herbert C. Savin. (Again, Marvin's 
would be identical). 
Will you be good enough to call me as soon as possible with your 
comments. 
I wish to emphasize that this has been a tremendous rush job and 
that therefore, I may have erred in certain respects. None of my princi- 
pals have as yet seen the agreements, and I am trying to get these agree- 
ments to them as soon as possible so that to the extent that I may have 
been mistaken as far as the agreements are concerned, I may inform you. 
This is a case where the principals have conducted their discussions in 
the absence of counsel (at this end at least) and I know that you will make 
allowances for this fact and explain to your clients what the gituation is. 
Of one thing Iam certain. There is no doubt that it is their under- 
standing that there are to be restrictions in connection with the employ- 
ment of Merritt and Savin personnel. I did not want to argue|/with Mr. 
.A. I. Savin over the telephone but it must be clear that when Merritt ac- 
quired the organization it was their intention to get the good will person- 
nel and everything that went with it. Merritt recognizes the right of the 
Savins to be in business but they do not believe that it is either ethical of 
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fair for the Savins to accept into their employment for a period of at least 
two years any part of the organization. Mr. A. I. Savin appears agreed on 
this. Under those circumstances, there should be no objection on his part 
to incorporate these provisions into written agreement. I have never dis- 
cussed the subject with either Herbert or Marvin because when I asked to 
do so Mr. A. I. Savin requested me not to (I refer to the phone conversation 
of recent date). Iam sure that when they talk this matter over with you 
and with their Father they will have a complete understanding of the moral- 
ities of the situation. Of course, they should be permitted to make a living 
but not with the use of Merritt or Savin facilities. Even if my clients’ per- 
sonnel wishes to resign to go with them all doubt will be eliminated as long 
as the Savins refuse to take them. This js not hard on employees in the 
construction line today. Particularly since they are now with our organiza- 
tion and under usual circumstances would continue. 

I should add that I have not had a full opportunity to proof read every- 
thing that is being sent on to you because of the haste called for and as you 


will note, even my covering letter has been executed by my secretary. 


/s/ Edwin A, Lewis, HW. 


EAL: HW 
encls. 


PLAINTIFFS' EXHIBIT 15 


AGREEMENT made as of the 10th day of June, 1957 by and between 
Merritt-Chapman & Scott Corporation (hereinafter called Merritt"), and 
A. I. Savin (sometimes hereinafter called "Savin"): 

WHEREAS the parties hereto have heretofore entered into a letter 
agreement dated July 22, 1955 providing for the employment of A. I. Savin 
under terms and conditions therein set out (sometimes herein called "Em- 
ployment Agreement"); and 

WHEREAS the parties hereto desire to vary the terms of said 


agreement: 
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NOW, in consideration of Merritt's release of certain rights to Savin 
with respect to the right of refusal as to fifty thousand (50 000)| shares of 
Merritt stock which Savin desires to sell to a third party as set forth in an 
agreement between the parties dated July 22, 1955 and in consideration of 
ten (10) dollars in hand paid by each to the other receipt of which is hereby 
acknowledged, and in consideration of the covenants hereinafter more fully 
set forth and other good and valuable considerations it is hereby agreed as 
follows: 

The Employment Agreement between the parties dated July 22, 1955 
is hereby amended as hereinafter more fully set out. 

1. Savin is hereby employed and accepts employment up to and in- 
cluding July 21, 1960 at the annual rate of twenty two thousand |five hundred 
($22 ,500) dollars per year (Annual Rate Remuneration) and that Savin is to 
receive a minimum bonus of twenty seven thousand five hundred ($27 ,500) 
dollars per year (bonus Rate Remuneration) during the life of this agreement. 
Said remuneration shall for purposes of calculation be deemed to be a con- 
tinuation of the remuneration provided to be paid to Savin in the Employment 
Agreement and for such purposes July 22, of every year shall be deemed to 
be the anniversary date for calculating compensations due to Savin. 

* * * * * 

7. For a period of two years from the date hereof without the prior 
consent of Merritt, Savin shall not employ any person who, between March 
1, 1957 and the date hereof, was employed by Merritt, the Savin Construc- 
tion Corporation the Whaling City Dredge & Dock Corporation, or, the 
subsidiaries of any of them or of any joint venture to which any of them was 
a party or with which Savin supervised or with which he was i active associa- 
tion. This shall not apply to Herbert C. Savin or to Marvin Savin, his sons. 

8. Savin agrees for a period of two years from the date hereof, not 
to become a stockholder or to lend money or to assist in the financing, or 
to otherwise assist in any manner any person described in the next preced- 
ing paragraph or to any company, corporation or person with;whom one or 
more persons described in the next preceding paragraph may be actively 


associated if the same shall be in any manner in the construction business. 
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This shall not apply to Herbert C. Savin or Marvin Savin. 

9. It is the intention of the two preceding paragraphs that for a 
period of two years from the date hereof Savin shall do nothing to interfere 
with the operation or have any relationship with the personnel of Merritt, 
the Savin Construction Corporation or the Whaling City Dredge & Dock 
Corporation or with the projects of any of them, other than as specifically 


outlined without the prior written consent of Merritt. 
* * * * 
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AGREEMENT made as of the 10th day of June, 1957 by and between 
Merritt-Chapman & Scott Corporation (hereinafter called Merritt") and 
Herbert C. Savin (sometimes hereinafter called "Savin"): 

WHEREAS the parties hereto desire to make an agreement in con- 
nection with the limitation of certain activites by Savin; and 

WHE REAS Savin is willing to have his activites limited to the ex- 
tent herein set forth; 

NOW, in consideration of Merritt's granting its consent to Savin's 
disposition of fifty thousand (50,000) shares of Merritt-Chapman & Scott 
Corporation's Common Stock, par value $12.50 which would be otherwise 
forbidden under the terms of an agreement among Merritt, Savin and others 
dated July 22,1955 and for ten (10) dollars in hand paid by each of the 
parties hereto to the other, receipt of which is hereby acknowledged, and 
for other good and valuable considerations it is hereby agreed as follows: 

1. For a period of two years from the date hereof without the prior 
consent of Merritt, Savin shall not employ any person who, between March 

, 1957 and the date hereof, was employed by Merritt, the Savin Construc- 
tion Corporation the Whaling City Dredge & Dock Corporation, or the sub- 
sidiaries of any of them or of any joint venture to which any of them was 
a party or with which Savin supervised or with which he was in active 


| 
| 
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association. This shall not apply to A. I. Savin or Marvin Savin. 
| 
2. Savin agrees for a period of two years from the date hereof, not 
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to become a stockholder or to lend money or to assist in the financing, or to 
otherwise assist in any manner any person described in the next preceding 
paragraph or to any company, corporation or person with whom one or more 
persons described in the next preceding paragraph may be actively assoc- 
iated if the same shall be in any manner in the construction business. This 
shall not apply to A. I. Savin or Marvin Savin. 

3. It is the intention of the two preceding paragraphs that for a period 
of two years from the date hereof Savin shall do nothing to interfere with the 
operation or have any relationship with the personnel of Merritt, the Savin 
Construction Corporation or the Whaling City Dredge & Dock Co rporation 
or with the projects of any of them, other than as specifically | outlined with- 
out the prior written consent of Merritt. | 

4. The parties hereto agree that a breach hereof by Savin would re- 
sult in irreparable damage to Merritt and that Merritt shall have the right 
to legal and equitable relief (including the right of injunction) in the event of 
breach or threatened breach hereof in any jurisdiction where | the same may 
be obtainable and as Merritt may be advised for the enforcement hereof. 

5. This agreement shall not be varied except in a writing signed by 


both of the parties hereto. 


* * 


ae eee ee ye 
| 
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MANNING, HOLLINGER & SHEA 
41 East 42nd Street 
New York 17, N. Y. 
July 2, 1957 
Hartford National Bank & Trust Company 
777 Main Street 
Hartford, Connecticut 


Attention: Mr. Greely Sturdivant, 
Vice President and Trust Officer 
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Gentlemen: 

I am informed by the office of Judge Elsner of 11 Asylum Street, 
that you have consented to act as Escrow Agent in connection with agree- 
ments between Universal Marion Corporation and Messrs, A. I. Savin, 
Herbert C. Savin and Marvin S. Savin. Mr. Aaron Nassau of Judge Elsner's 
office is handling the matter for the Savins during the absence from his of- 
fice of Judge Elsner. ‘In any event, the terms of the agreement speak for 
themselves but there is an addition to the terms not set forth in the agree- 
ment and a further condition precedent in connection therewith, namely, 
that before any moneys are to be distributed to any of the Savins there shall 
be received the executed resignation of Mr. A. I. Savin as a Director of 
Merritt-Chapman & Scott Corporation, in the form, copy of which is annexed 
and dated July 1, 1957. 

Therefore, before turning over any moneys to any of the Savins, 
that resignation must be in your hands. In addition thereto since the execu- 
tion of an earlier agreement for the sale of stock dated as of January 1, 1957 
and entered into between Mr. A. I. Savin and Universal Marion Corporation 
(then known as The Universal Corporation) Mr. A. I, Savin is to execute a 
new proxy in the forrn, a copy of which is annexed hereto. 

We are, conditioned upon the terms of each of the agreements, 


namely, with Messrs. A. I. Savin, Herbert C. Savin and Marvin S, Savin 


transmitting herewith two completely executed acts (aggregating 6 docu- 

ments) each of which has been executed by the named Company and by the 

Savin to whom it pertains. It requires only execution by the Hartford Na- 

tional Bank & Trust Company by a duly qualified officer to complete them. 
* * * * * 

A copy of this letter has been transmitted to Mr. Nassau at Judge 
Elsner's office. Receipt of the above documents insofar as contained in 
the body of this letter and exclusive of the set to be delivered to you by Mr. 
Nassau is requested on the copy hereof provided for the purpose. Your 
acknowledgment of the additional conditions in connection with the resigna- 
tion of Mr. A. I. Savin and the new proxy and your acceptance thereof is 


requested and you may feel free to call Mr. Nassau in connection therewith. 
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We thank you indeed for the courtesy extended in this matter. 
Sincerely yours, 
EAL: HW /s/ Sawin A. Lewis 


PLAINTIFFS' 


MANNING, HOLLINGER & SHEA 
41 East 42nd Street 
New York 17, N. Y. 


July 3, 1957 


Messrs. A. I, Savin, Herbert C. Savin 
and Marvin S. Savin 

c/o Solomon Elsner, Esq. 

11 Asylum Street 

Hartford, Connecticut 


Gentlemen: 
We have just received a telephone call from Mr. Alexander Rittmaster 
in connection with the Universal Marion - Savin transactions in which he has 
authorized and directed me to hold up the delivery of checks to you or pro- 
ceed further with the agreements. I have therefore sent a telegram, copy of 
which is enclosed, to the Escrow Agent, the Hartford National Bank and Trust 
Company and a letter, copy of which is also enclosed. | 
Mr. Rittmaster told me that he considers it important that there be 
a meeting arranged as soon as possible at which can be present, Mr. A. I. 
Savin, Mr. L. E. Wolfson and Mr. James Mullaney. He has informed me that 
certain things have come to light of which he was not aware before and which 


| 
make necessary the action taken and the proposed meeting. At this time I 


know of no further details but presumably this is a matter of extreme urgency. 
Will you be good enough to let me know by letter or telephone when 

the proposed meeting can be held -- or if you wish you may call Mr. Ritt- 

master direct. 


I do not presently propose to be in the office on Friday but I can be 
reached at New Rochelle 2-5357. A copy of this letter is being sent to Judge 


E r's office. ‘ 
Isner's office Sincerely yours, 


EAL: HW /s/ Edwin A. Lewis 


PLAINTIFFS' EXHIBIT 23 


MANNING, HOLLINGER & SHEA 
xO OK 41 East 42nd Street 
New York 17, N. Y. 


July 3, 1957 


Hartford National Bank and Trust Company 
777 Main Street 
Hartford, Connecticut 


Attention: Mr. Greeley Sturdivant, 
Vice President and Trust Officer 


Re: Universal Marion and Savin 
Escrow Agreement 


Gentlemen: 

In confirmation of our telegram dated July 3, 1957 you are hereby 
directed not to make payment of the six checks of Universal Marion Cor- 
poration to any of the Savins and letter of authority dated July 2, 1957 to pay 
over such checks is hereby cancelled and rescinded. This action is taken 
by reason of facts which have come to light and which were not known or 
disclosed. 

I enclose herewith copy of letter directed to the Messrs. Savin in 


connection with this subject. 
Very truly yours, 


EAL: HW /s/ Edwin A. Lewis 
enc. 


ae 


PLAINTIFFS’ EXHIBIT 24 
* Kx WESTERN UNION TELEGRAM 


* kx 


JULY 3, 1957 


HARTFORD NATIONAL BANK AND TRUST COMPANY 
777 MAIN STREET 
HARTFORD, CONNECTICUT 


ATTENTION: MR. GREELEY STURDIVANT 
VICE PRESIDENT AND TRUST OFFICER 


RE: UNIVERSAL MARION AND SAVIN ESCROW AGREEMENT 
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YOU ARE DIRECTED NOT TO PAY OVER CHECKS TO/ANY OF 

THE SAVINS AND LETTER OF AUTHORITY TO DO SO DATED 

JULY 2ND IS CANCELLED. LETTER FOLLOWS. 
MANNING , HOLLINGER & SHEA 
BY: EDWIN A LEWIS 


PLAINTIFFS' EXHIBIT 25 

HARTFORD NATIONAL BANK AND TRUST COMPANY 
Hartford, Connecticut 

* * * July 5, 1957 


Edwin A. Lewis, Esq. 

Manning, Hollinger & Shea 
41 East 42d Street | 
New York 17, N.Y. 


Dear Mr. Lewis: | 


We received your letter of July 2, 1957, copy of which I have so 


stamped and am returning to you herewith in accordance with your request. 
The three checks for $33,300.00 each representing principal payments and 
the three checks for $3308.21 representing interest, were also received, 
together with the two sets of proposed escrow agency agreements, dated as 
of July 1, 1957, signed by Mr. Mullaney for Universal Marion Corporation 
and signed also respectively by Mr. A. I. Savin and Mr. M. S.|Savin and Mr. 
H. C. Savin. 
We also received today your letter of July 3 confirming your tele- 
gram of that date cancelling the earlier instructions and enclosing copy of 
letter to the Messrs. Savin stating that you are holding up the delivery of 
the checks and further proceedings in regard to the agreements pending 2 
conference. We are accordingly holding the contents of your letter of July 
2 to us pending further developments. 
Very sincerely yours, | 


GS:fs /s/ Greeley Sturdivant 
enclosure 
ec to Mr. Aaron Nassau 


i 
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PLAINTIFFS' EXHIBIT 26 


MANNING , HOLLINGER & SHEA 
* KOK 41 East 42nd Street 
New York 17, N. Y. 


August 12, 1957 


Judge Solomon Elsner 
11 Asylum Street 
Hartford, Conn. 


Dear Judge Elsner: 

We have again rushed through new copies of the Savin agreements 
with Universal. Also we are sending along the revised copy of Mr. Savin's 
agreements with Merritt. 

As usual time has been of the essence but I assume that if we catch 
any errors by morning that they can be corrected with pen and ink, 

Three copies have already been sent to my clients for execution 
against the delivery of the copies of all four ageeements to be executed by 
your clients and delivered to the Escrow Agent. 

Very truly yours, 


EAL: ak /s/ Edwin A. Lewis 
Enc. 
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AGREEMENT MADE this 13th day of August, 1957 between MERRITT- 
CHAPMAN & SCOTT CORPORATION (hereinafter called Merritt") a Dela- 
ware corporation with principal offices at 261 Madison Avenue, New York 
16, N.Y. and A. I. Savin (hereinafter called "Savin") residing in West Hart- 
ford, Connecticut, 

WITNESSETE: 

WHEREAS, under date of July 22, 1955, the parties hereto entered 
into an agreement whereby Merritt employed Savin under certain terms 
and conditions; and 

WHE REAS, the parties desire to terminate the said agreement or 
any modification thereof in all respects. 
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NOW, THEREFORE, in consideration of Ten Dollars ($10.00) in hand 
paid by each to the other and for other good and valuable considerations, 
the receipts of which are hereby acknowledged, it is agreed as follows: 

1. The said agreement of employment dated July 22, 1955, and any 
modification thereof is declared terminated and of no further force and ef- 
fect as of August 15,1957, from which date neither party shall receive any 
further benefits or incur any further liabilities or obligations thereunder, 
other than aggregate compensation to Savin as of said date at the rate of 
$50,000 per year, being the amount consistent with Savin's prior compensation. 

2. The purpose of this agreement includes, but is not limited to, the 


termination of all duties by Savin to Merritt and its subsidiaries, the limita- 
tion of Savin'’s future duties and payments of compensation of every nature 
by Merritt and its subsidiaries to Savin, other than as above, as of the date 
set forth. 
3. Savin hereby forthwith resigns effective August 15, 1957 from all 
offices, directorships and positions which he now may have with Merritt and 
its subsidiaries or any of them. 
4, Merritt agrees that within sixty (60) days from the date hereof and 
within three business days after written demand by Savin to the; Treasurer 
of Merritt, delivered either personally or by registered mail, it will trans- 
fer, convey or assign or cause to be transferred, conveyed or assigned to 
Savin or his nominee any insurance policy or policies on the life of Savin 
now owned by Merritt and its subsidiaries or any of them at the cash sur- 
render value thereof on the date of demand, as Savin may request. Merritt 
agrees that it will itself execute such documents and perform such acts or 


procure the execution of such documents or the performing of such acts as 


shall be necessary to effect the proper and full transfer, conveyance or as- 
signment of any insurance policy or policies on the life of Savin as hereby 
agreed, upon delivery to it of cash or good certified check in the amount of 
said cash surrender value. 
IN WITNESS WHEREOF, the parties hereto have set their hands this 


13th day of August, 1957. MERRITT-CHAPMAN & SCOTT CORP. 


J legible] 
/s/ A. I. Savin 


a 


PLAINTIFFS' EXHIBIT NO. 29 


MANNING, HOLLINGER & SHEA 
41 East 42nd Street 
New York 17, N. Y. 


December 2, 1958 


Solomon Elsner, Esq. 
11 Asylum Street 
Hartford, Connecticut 


Dear Mr. Elsner: 


As per Mr. William A. Shea's instructions, enclosed 
herewith please find a copy of the consolidated and amended 


complaint in an action known as "Esposito et al. v. Segal et 


al.”, presently pending in the Supreme Court of the State of 


New York. 


Similar ‘actions have been instituted in the United 
States District Courts both in Florida and in Washington, 
D.C. 

Very truly yours, 


Ralph L. Ellis 


PLAINTIFFS' EXHIBIT 42 
AFFIDAVIT 

WILLIAM ROSENFELD, being duly sworn, deposes and |says: 

I am the attorney for Martin Cowen, one of the plaintiffs in the above 
entitled consolidated derivative stockholders' action brought on behalf of and 
for the benefit of defendant Universal Marion Corporation ("Universal here- 
inafter).. I submit this affidavit in opposition to this motion to stay said 
plaintiff from proceeding with a similar action instituted by him in the United 
States District Court for the Southern District of Florida. 

* * * * * 

In the second place, the shares owned by all of the plaintiffs in the 
consolidated suit constitute less than 5% of the outstanding stock of Universal 
and have a market value of less than $50,000. Under Section 61(b) of the 
General Corporation Law the defendants in the above action are entitled to 
a stay of further proceedings in this action unless plaintiffs past security 
in substantial amount. Since plaintiffs in derivative suits are not likely to 
be willing to risk the thousands of dollars usually required in such cases, 
the practical result is that defendants are in a position, at will, to stay 
further prosecution of this action. In short, were this Court to stay further 
prosecution of the Florida action, the Wolfson defendants could avoid com- 
pletely any accounting for their breach of trust. 

Under the law of Florida, no statute similar to Section 61(b) of the 
General Corporation Law of this state is in force, and the defendants in the 
Florida suit could not by any technical means prevent prosecution of the 
suit against them. There is every reason, therefore, why this Court, in the 
exercise of a sound discretion, should refuse to stay prosecution of the 
Cowen Florida suit. 

The fact that the Florida suit was commenced after the New York 
suit is immaterial. Notwithstanding this fact, the New York and the Florida 
suits are in approximately the same status. In the New York' suit, a con- 


solidated amended complaint has been served but no answers) have been re- 
| 


ceived with respect thereto. To my knowledge, no other steps or proceed- 
ings have been taken in the prosecution of the New York action. 
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A stay of the Florida action would deprive plaintiff of the additional 
advantage of the simplified discovery and pretrial procedures applicable in 
the federal courts. In this state plaintiffs are bound by the far more limited 
provisions of the Civil Practice Act and the Rules of Civil Practice. In addi- 
tion, the plaintiffs in the above action are subject to Rule XI of the Rules of 
this Court which states that examinations before trial in stockholders' de- 
rivative actions "are not favored on the ground of public policy" and which 
required the plaintiff "to establish special circumstances in order to obtain 
the examination.” No such limitations are applicable to discovery procedures 
in the federal courts. 

To grant a stay of plaintiff Cowen's suit brought in Florida would be 
to permit the defendants to select the jurisdiction in which they prefer to be 
sued. I respectfully submit that the defendants have no such prerogative, 
and this Court should not permit them to select the jurisdiction in which 
suit against them is to be prosecuted. Moreover, such stay, as indicated 
above, would permit the defendants to select this jurisdiction where (a) they 
are not found and not subject to the jursidiction of the Court; and (b) where 
even if they were served with process, they could stay the action as of right 
under Section 61(b) of the General Corporation Law; and (c) where plaintiff 
would lose the advantage of broad discovery procedures applicable in the 
federal courts. 


* * 


[Jurat dated July 7, 1958] 


il 


PLAINTIFFS' EXHIBIT 45 


AFFIDAVIT IN OPPOSITION TO 
APPLICATION FOR ALLOWANCE OF FEES 


IRWIN M. TAYLOR, being duly sworn, deposes and says: 

Iam a member of the firmof Kaufman, Taylor & Kimmel, attorneys 
for the corporate defendant Universal Marion Corporation and am familiar 
with the facts and circumstances hereinafter set forth. This affidavit is 
submitted in opposition to the various applications for fees made by the at- 
torneys for the plaintiffs in this proceeding and by a firm of accountants. 
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I 
APPLICATIONS OF ATTORNEYS AND 
ACCOUNTANTS FOR VARIOUS PLAINTIFFS 
Nemerov & Shapiro, Esqs., General Counsel for the plaintiffs in 
this action, estimate the value of the settlement at "approximately $300,000.00" 
(p. 19, aff. of Mortimer A. Shapiro, sworn to September 28, 1959). This 
estimate is undoubtedly the maximum value of this settlement ,|some of which 
is in futuro. 
The fees, as requested in the various applications, are |as follows: 
Nemerov & Shapiro $75 000.00 
William Rosenthal 30 000.00 
Nemser & Nemser 25,000.00 
Walsh & Levine 20 ,000.00 
David Berdon & Company 
(Accountants) 
$157 ,500.00 
In our opinion, based upon careful study of the settlement and all 
of the other relevant factors, fees of approximately $60 ,000 .00 to $70 000.00 
for all the attorneys and accountants for the plaintiffs would be most generous. 
The factors which indicate that the amounts applied for are greatly 
excessive are: 
1. Time Expended by the Various Attorneys: - This case com- 
menced on September 25, 1957 and the settlement was substantially com- 
pleted in August, 1959. The stenographic bill for the taking of depositions 
($216.00) indicates that examinations before trial had hardly progressed 
when a settlement was agreed upon. The case never went to trial and was 
never prepared for trial, and the settlement hearings before the Referee 
occupied less than two days. It is significant that all applicants have avoided 
stating the number of hours spent by them in the prosecution of this suit 


and its settlement. 
* * 


[Jurat dated January 12, 1960] 


——— 


PLAINTIFFS' EXHIBIT NO. 46 


CLIENT 
MATTER 


January 26, 1960 


Mr. James Mullaney 
Universal Marion Corporation 
602 Florida Theatre Building 
Jacksonville, Fla. 


Re: Esposito, et al. v. Segal, et al. 
Dear Mr. Mullaney: 
Enclosed is a copy of an order which has been entered in this 
action, You will note that it directs, at pages 3 and 4, that Universal 
Marion Corporation make payment to various attorneys for the plaintiffs 


and also to defendants’ attorneys in certain specified amounts. 


In order to simplify the mechanics involved, I suggest that you 
send to me all of the checks and I will make the required distribution 
and obtain the necessary receipts. The checks should be made as 
follows: 


Louis A. Valente $10,000.00 

Nemerov. & Shapiro 42,431.00 

William Rosenfeld 12,500.00 

Nemser & Nemser 9,250.00 

Walsh & Levine 6,250.00 

Louis Kipnis 500.00 

Manning, Hollinger & Shea 25,484.38 

You will recall that the firm of Kaufman, Taylor & Kimmel 

represented Universal Marion Corporation in this litigation. Bill Shea 
has discussed this firm's fee with Mr. Kaufman and has asked me to 
suggest that you send me a check in the sum of $10,000 made out to 
Kaufman, Taylor & Kimmel in full payment of their fee. I will, of course, 
transmit the check to Mr. Kaufman, 
Sincerely yours, 
/s/ Bruce Hecker 


Enc. 
CC: Joseph M. Glickstein, Esq. 


ES 


PLAINTIFFS' EXHIBIT 47 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S, ESPOSITO and 
CHRISTINE J. ESPOSITO, 
Plaintiffs , 
-against- 


MARTIN SEGAL, E.B. GERBERT, 
ALEXANDER RITTMASTER, JAMES MULLANEY, 
LOUIS E. WOLFSON, CECIL WOLFSON, SAM 

W. WOLFSON, SAUL WOLFSON, NATHAN 
WOLFSON, A.I. SAVIN, M.S. SAVIN, H.C. SAVIN, 
E.C. GIDDINGS, SOUTHERN PIPE & SUPPLY CO. 
and UNIVERSAL MARION CORPORATION, 


Defendants. 


Plaintiffs complaining of defendants in the right of Universal Marion 
Corporation (hereinafter sometimes referred to as "UNIVERSAL") , and on 
behalf of themselves and of all stockholders of UNIVERSAL, similarly situ- 
ated, do hereby show and allege upon information and belief, except as to 


paragraph "FIRST", which plaintiffs allege upon knowledge. | 
* * * * * 
WHEREFORE plaintiffs on behalf of themselves and all other stock- 
holders of UNIVERSAL demand judgment against the defendants as follows: 
(a) That the defendants (other than A. I. Savin, M. S. Savin and H. 
C. Savin) be enjoined from holding the special meeting of stockholders which 
has been scheduled for September 19, 1957, or voting for or permitting to 
be voted for the approval and adoption of the agreement of July 15, 1957 be- 
tween UNIVERSAL and SOUTHERN at such meeting. 
(b) Enjoining the defendants (other than SOUTHERN from complet- 
ing and consummating the agreements between UNIVERSAL and A. I. Savin, 
M. S. Savin and H. C. Savin for the acquisition by UNIVERSAL, of the shares 
of their MERRITT stock. 
(c) That all the defendant directors account for all damages to UNI- 
VERSAL and profits to themselves. 
(d) Requiring the defendants to return to UNIVERSAL all of the monies 
heretofore paid out or deposited by UNIVERSAL in connection with the con- 
tract of July 15,1957 between UNIVERSAL and SOUTHERN. 
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(e) Requiring the defendants to return to UNIVERSAL all of the 
monies heretofore paid out or deposited by UNIVERSAL in connection with 
the contracts between UNIVERSAL and A. I. Savin, M. S. Savin and H.C. 
Savin. 

(f) That the defendant directors of UNIVERSAL be ordered and 
directed to reimburse the corporation for all legal expenses and other dis- 
bursements incurred in connection with the negotiations, alleged contracts 
and the special meeting of stockholders arising from the transactions here- 
inabove described. 

(g) That the court grant appropriate relief in accordance with the 
premises pending the trial of this action. 

(h) That in the event the court should not enjoin the wrongful activity 
of the defendants as hereinabove alleged, the court grant judgment against 
the defendants (other than UNIVERSAL) for the sum of $1 ,000 000.00 under 
the First and Second Causes of Action and the sum of $2,500,000.00 under 
the Third and Fourth Causes of Action. ; 

(i) That the court grant such other and further relief as may be 


deemed just and equitable in the premises, together with the costs and dis- 


bursements of this action. 


HAROLD M. WESTON 


Attorney for Plaintiffs 
* * OK 


——_— 


PLAINTIFFS' EXHIBIT 49 

July 10, 1958 
Honorable Henry Epstein, 
Justice of the Supreme Court 
New York County Court House 
Centre and Pearl Streets Re: Esposito et al. v. Segal et al. 
New York, N.Y. (Index No. 13605/1957) 


Dear Mr. Justice Epstein: 
This matter appeared on the calendar of Special Term, Part I, 
this morning. Because of the number of cases to be argued before you and 


the submission by our opponents, we chose not to offer to the court a 
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"one-sided" oral argument. We received our opponents' memorandum of law 
for the first time upon the call of the calendar, Because of the authorities 
cited in this memorandum of law, we deem it necessary to submit a reply 
thereto, in the form of this letter, in order to aid the court in the determina- 
tion of this matter. On the surface, these authorities appear to stand for the 


proposition that the Appellate Division of this Department has heretofore held 


that defendants in the circumstances here present are not entitled to the re- 
lief requested. However, careful analysis of these cases clearly shows that 
such is not the fact. We shall tersely discuss each case cited by Mr. Rosenfeld. 
* * * * * 
At page 6 of Mr. Rosenfeld's memorandum, he states that a full deter- 
mination of the issues is impossible without the entire board of directors of 
Universal Marion Corporation before the court. We have demonstrated in our 
memorandum (p. 5) that the individual defendants are not indispensable par- 
ties. One of the members of the board has already been served, Alexander 
Rittmaster. 
The clear purpose of the Florida action is made evident] from the last 
two pages of the memorandum in opposition: to nullify the effect of a Section 
61-b motion. We submit that this Court should not aid a New York resident's 
attempt to evade the law of this state. 
Without in any way receding from our firm convictions that the motion 
herein should be granted in its present posture, but in order to| provide against 
multifariousness of litigation, with its attendant consumption of time, money 
and labor, we wish to advise this Court that Universal Marion Corporation 
will waive its right to seek security for costs under Section 61-+b of the Gen- 
eral Corporation Law and we will enter an appearance in this action on be- 
half of the defendants Louis E. Wolfson, Elkin B. Gerbert and James Mul- 
laney , those individual defendants who, we understand, have been served 


with process in the Florida action. 
Very truly yours, 


MANNING, HOLLINGER & SHEA 
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PLAINTIFFS' EXHIBIT NO. 50 | Filed September 29, 1958] 


SUPREME COURT - STATE OF NEW YORK 
SPECIAL TERM, PART I — NEW YORK COUNTY 


Present: 
Hon HENRY EPSTEIN 


$$ 


Justice. 
S| 
ANGELO S. ESPOSITO, et al., 


) 

- against - case 
) 
) 


Number 13665 , 1957 
MARTIN SEGAL, et al., 


a ee 
The following papers numbered 1 to 4 read on this motion 
submitted & referred on Sep. 5, 1958 


Calendar No. 75 Pa 


Notice of Motion and Affidavits Annexed 
Order to Show Cause and Affidavits Annexed _ Copy Order 1to3 
Answering Affidavits 4 
Replying Affidavits 
Aeitdavits:—— A nS 
Filed Papers. 
——— ee ae 
Pleadings — Exhibits 
Stipulation — Referee's Report — Minutes 
Upon the foregoing papers this motion for reargument is granted 
and order is to be amended pursuant to counsel's stipulation on argument. 
Settle amended order. 


* * * 


Dated: Sep. 5, 1958 
J.S.C. 


Briefs: Plaintiff's x Defendant's____ Petitioner's__ Respondent's __ 


Relator's 


Briefs 
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PLAINTIFFS' EXHIBIT 52 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO et al., 
Plaintiffs , 


-against- Index No. 13605/1957 


MARTIN SEGAL et al., 
Defendants, 
-and- 


BARRIE L. BEERE, MRS, ROSALIE 

ZAIDENBERG, JULIUS M. REITER 

and MRS, IRENE LOSSBERG, 
Respondents. 


AFFIDAVIT 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


RALPH L. ELLIS, being duly sworn, deposes and says: 
Iam a member of the bar of this Court and associated with the firm 


SS.: 


of MANNING, HOLLINGER & SHEA, attorneys for the defendants who have 


been served with process in this action, UNIVERSAL MARION CORPORATION 
(hereinafter Universal"), MERRITT-CHAPMAN & SCOTT CORPORATION, 
(hereinafter Merritt") and ALEXANDER RITTMASTER (hereinafter 'Ritt- 
master"), | 
I am familiar with the facts hereinafter set forth and submit this 
affidavit in support of the application made by Universal, Merritt and Ritt- 
master for an order declaring the respondents to be in contempt of the order 
of this Court dated May 8, 1958, and punishing them therefor. 
This order, inter alia, stayed all other stockholders of Universal 
from continuing the prosecution of any actions arising out of the transactions 
complained of in the action before this Court. 
The respondents were given due notice of the provisions of this order, 
but have refused to discontinue prosecution of an action, instituted by them 
in the United States District Court for the District of Columbia entitled 
"Reiter et al. v. Universal Marion Corporation et al.", arising! out of the 
transactions complained of in the present case. The respondents are, there- 
fore, in contempt of the order of this Court. 
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Background 


The action before this Court is a consolidated stockholders' deriva- 
tive action wherein the plaintiffs, Angelo S. Esposito, et al., alleged stock- 
holders of Universal, 2 corporation organized and existing under the laws of 
the District of Columbia, challenge certain action taken by Universal's Board 
of Directors, namely, the purthase of 250,000 shares of Merritt's common 
stock and the assets of Southern Pipe & Supply Company. 

The present action is a consolidation of four similar actions insti- 
tuted in this Court. The first of these actions was instituted by the plaintiffs 
Esposito on or about September 25, 1957 by service of the summons and com- 
plaint upon Universal. Thereafter, and on October 7, 1957, the plaintiff 
Cowen instituted his suit by service of summons and complaint on the defend- 
ants Rittmaster and Universal. The plaintiff Lambert instituted her action 
by service of summons and complaint on Universal on February 3, 1958 and 
on Merritt on February 4, 1958. Finally, and on or about March 12, 1958, 
the defendant Coates commenced his action by service of summons upon 
Universal. 

In order to prevent multiplicity of suits, the defendants, on February 
26, 1958, applied to this Court for an order consolidating all suits presently 
pending before this Court and staying all other stockholders of Universal 
from instituting or continuing the prosecution of other similar actions. 

By order of this Court, dated May 8, 1958, a copy of which is annexed 
hereto as Exhibit "A", the four actions pending before this Court were con- 
solidated. One of the decretal paragraphs of this order stated: 

"ORDERED, that all other stockholders of Universal 

Marion Corporation be and they hereby are stayed from 

instituting or taking any further proceedings in, any actions 

or suits from and after the date hereof, on behalf of said 

corporation or otherwise against any of the defendants in 

the above entitled actions, to the extent that such actions 

suits or proceedings are based on the transactions com- 

plained of in any of the complaints in the above entitled ac- 

tions until final determination of the above entitled actions 

as cons olidated;" 
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On or about the 10th day of June, 1958, the plaintiff Cowen, in com- 
plete derogation of the order of this Court instituted a similar action in the 
United States District Court for the Southern District of Florida. The de- 
fendants, Universal, Merritt and Rittmaster moved this Court for an order 
enjoining said plaintiff from continuing the action and directing him to dis- 
continue the action. By order dated July 24, 1958, this Court ordered that 
plaintiff Cowen, his agents, and attorneys, be stayed from taking any further 
proceedings in the action instituted in the United States District Court for 


the Southern District of Florida. 
* * 


[Jurat dated September 9, 1958] 


DEFENDANTS' EXHIBIT 6 
ORDER TO SHOW CAUSE 


Upon the annexed affidavit of Mortimer A. Shapiro, sworn to the 14th 
day of May, 1959, the report of Hon. Louis A. Valente, Referee, dated May 
8, 1959, filed herein on May 11, 1959, the Stipulation of Settlement, dated 
February 13, 1959, the pleadings herein and the proceedings heretofore had 
herein, 


LET, the parties hereto and all other interested parties show cause 
at a Special Term, Part I of this Court, held in and for the County of New 
York, at the County Court House, Pearl and Centre Streets, Borough of Man- 
hattan, City of New York, in Room 130, on the 22nd day of June, 1959, at 10 
o'clock in the forenoon of that day, or as soon thereafter as counsel can be 


heard, 
WHY, an order should not be made and entered herein 
(1) confirming the Referee's report finding the settlement fair, 
reasonable and adequate; 
(2) in the event of such confirmation, for judgment approving 
the settlement; directing its consummation; dismissing the Consolidated 
and Amended Complaint with prejudice; and reserving jurisdiction over the 


consummation of the settlement, including the consideration of] applications 
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for and the awarding of costs and expenses, including Referee's and attor- 
neys' fees as the Court may find proper and may direct; and 
(3) for such other and further relief as the Court may deem just 

and proper in the premises. 

Sufficient reason appearing therefor, it is further 

ORDERED, that notice of this motion be given, at least twenty (20) 
days before the return day hereof, to the parties in the above entitled action 
by serving a copy of this order to show cause and the annexed affidavit upon 
which it was made, upon their respective attorneys, and it is further 

ORDERED, that notice of this motion be given, at least twenty (20) 
days before the return day hereof, to Milton M. Gottesman, Esq., Wyatt 
Building , Washington 5, D.C., by mailing to him at his said address a copy 
of this order to show cause and the annexed affidavit upon which it was made, 
and it is further 

ORDERED, that the defendant Universal Marion Corporation be and 
it hereby is directed to give notice of this motion to its stockholders re- 
gistered as such on the books of the Corporation as of the close of business 
on May 15, 1959 by mailing or causing to be mailed to such stockholders at 
their respective addresses indicated on the books of the Corporation the 
form of notice annexed hereto as Exhibit "A" and made a part of this order, 
at least twenty (20) days before the return day hereof. 


Dated: New York, N.Y., 
May 15, 1959. 


/s/ T. A. A. (Thomas A. Aurelio) 
Justice of the Supreme Court 
of the State of New York 


[ Exhibit'"A" to this Exhibit appears at page 


198, Supra ] 


DEFENDANTS' EXHIBIT 8 


AFFIDAVIT 
CITY OF WASHINGTON  ) Ss: 
DISTRICT OF COLUMBIA ) ~~" 
AUGUSTA E. UHL, being duly sworn, deposes and says: 
I am the assistant secretary of the defendant, Universal Marion Cor- 
poration ("Corporation"). 
Pursuant to the order of this Court dated May 15, 1959, during the 
period of May 22, 1959 through May 26, 1959, I caused to be mailed to each 
stockholder registered as such in the books of the corporation as of the 


| 
close of business on May 15, 1959, at his address thereon indicated, the 


form of notice annexed hereto. 
Augusta E. Uhl 


[JURAT the day of June, 1959] 


[ Attachment to Exhibit 8 Appears at p. 198 of Joint Appendix] 
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DEFENDANTS' EXHIBIT 9 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO, CHRISTINE 
J. ESPOSITO, MARTIN COWEN, 
ESTHER LAMBERT and 
FRANK N. COATES, SR., 
Plaintiffs, 
-against- 


MARTIN SEGAL, E.B, GERBERT, 
ALEXANDER RITTMASTER, JAMES 
MULLANEY, LOUIS E. WOLFSON, 

CECIL WOLFSON, SAM W. WOLFSON, 
SAUL WOLFSON, NATHAN WOLFSON, 

A.J. SAVIN, M.S. SAVIN, H.C. SAVIN, 

E.C, GIDDINGS, ROBERT C. BAKER, 
J.A.B. BROADWATER, WILLIAM DENNY, 
ROBERT E. HARVEY, PAUL H. HERSHEY, 
MARSHAL G. STAUB, SOUTHERN PIPE & 
SUPPLY COMPANY, UNIVERSAL MARION 
CORP. and MERRITT-CHAPMAN & SCOTT 
CORP., 


a ee ee ae 


Defendants. 


New York, N.Y. 
June 22, 1959. 


Before: 


HON. THOMAS A. AURELIO, Justice. 


Thomas H. Cole, C.S. R. 
Official Reporter. 


APPEARANCES: 


NEMEROV & SHAPIRO, ESQS. 
General Counsel for Plaintiffs 
BY: MORTIMER A. SHAPIRO, ESQ., of Counsel | 


NEMEROV & SHAPIRO, ESQS. 
Attorneys for Plaintiffs Esposito 
BY: HAROLD WESTON, ESQ., of Counsel 


WILLIAM ROSENFELD, ESQ. 
Attorney for Plaintiff Cowen 


NEMSER & NEMSER, ESQS. 
Attorneys for Plaintiff Lambert 
BY: STANLEY NEMSER, ESQ., of Counsel 
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WALSH & LEVINE, ESQS. 
Attorneys for Plaintiff Coates 
BY: LAWRENCE LEVINE, ESQ., of Counsel 


MANNING, HOLLINGER & SHEA, ESQS. 
Attorneys for Defendants Wolfson and 
Merritt-Chapman & Scott Corp. 

BY: BRUCE A HECKER, ESQ., of Counsel 


DAVID H. PASTERNACK, ESQ. 
An attorney at law of the State of New York appearing in 
his individual capacity as a stockholder 


LOUIS KIPNIS, ESQ. 
Attorney for Martha Beuerlein, a stockholder. 

MR.SHAPIRO: This is a hearing pursuant to an order of this Court 
signed by your Honor on May 15, 1959, setting today as the hearing on the 
fairness and reasonableness of a settlement of a stockholders action brought 
on behalf of the corporation, Universal Marion Corporation. | 

In connection with this motion affidavits have been filed showing the 
mailing of a notice of this hearing to all stockholders of Universal Marion 
Corporation. 

Before proceeding any further to describe the action or the nature 
of the settlement, I think it might be well if the people who are appearing 
here let be known to the Court the reason for their appearance or any special 
circumstances which they want to set forth. | 
THE COURT: How many are opposing? I take it they are opposing 
the confirmation of the report; is that the idea? 

Who wants to be heard first ? 

You come up first, sir. 

MR. PASTERNACK: I think we should be given the details, if they 
are submitting this for the approval of the Court. 

I am an attorney and a stockholder, and I am appearing in objection, 


and on the facts before me right now I believe the settlement is unfair and 


unreasonable. 
I would like to withhold my statement. 
THE COURT: Any objection? | 
MR. SHAPIRO: I would just like to know when you acquired your 


stock and how much. 
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MR. PASTERNACK: I have one hundred shares of stock I have owned 


for about four or five years. 


THE COURT: Have you submitted any papers here ? 

MR. PASTERNACK: No, sir. This notice of hearing says any stock- 
holder whether or not a party to the litigation may attend and apply for leave 
to be heard. 

Iam appearing and applying, but I would like to withhold my comment 


until the terms of the proposed settlement are spelled out. 

THE COURT: Aren't you familiar with the terms of it? It seems to 
me in the interest of saving time you ought to know what the settlement is. 

It might be well for you to put on the record what you think is wrong 
with it. 

MR, PASTERNACK: I will be glad to proceed, and if I want further 
time you will permit me to make a further statement ? 

THE COURT: Anything within reason you will get. 

MR. PASTERNACK: Well, from a reading of this notice of hearing 
I find that the settlement here which involves an open payment of approxi- 
mately two million dollars -- 

THE COURT: May I interrupt you for a moment? You received this 
some time in May, about a month ago? 

MR. PASTERNACK: That's correct. 

THE COURT: I think the notice provides that the report, or what- 
ever else is to be examined, came from your office? 

MR. SHAPIRO: That's correct. 

THE COURT: Have you examined those ? 

MR. PASTERNACK: No, I have not, but I -- 

THE COURT: How can you proceed without having made the exami- 
nation ? 

MR. PASTERNACK: I asked for a copy of it from Mr. Nemerov's 
office, and he said he did not have them here, but aside from that, whether 
I examined it or not, I certainly think -- that is one reason I wanted to hear 
Mr. Shapiro present the terms of the settlement. 

THE COURT: But you have had all this time within which to do this, 
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and now at the last minute in the courtroom you want to examine voluminous 
documents and reports. 
Do you see what I mean? 
MR, PASTERNACK: No; I don't see, Your Honor. 
THE COURT: I don't know why you haven't taken the trouble to 
examine them before you came here. 
MR, PASTERNACK: I believe I have sufficient information. I am 
not asking for a postponement to examine these papers. | 
THE COURT: If you feel satisfied that you have had a sufficient 
’ examination -- 
MR. PASTERNACK: I followed all the papers sent to me as a stock- 
holder; I have read them; I have been very interested in this action. I know 
the trouble they had before Wolfson used them to -- 
THE COURT: If you feel that you are capable of handling it, go ahead. 
MR. PASTERNACK: I certainly will submit for your consideration 
all facts upon it, because some other matters have to be disposed of. 


As far as I can understand this, this stock was paid for lat the rate 
| 
of twenty-three dollars a stock and at that time Merritt-Chapman was sell- 
ing for eighteen dollars a share. | 


The four hundred thousand shares which were purchased involved 
an overpayment of approximately two million dollars. 
I am disregarding now any reference to the Southern Pipe & Supply 
Company, which was also purchased by Wolfson, family and interests; I 
believe he had the entire interest of Southern Pipe, and he used Universal 
Marion. 
Just restricting ourselves to the Merritt-Chapman deal, on the basis 
of this settlement, I find out there is a reduction in price of a hundred and 
fifty thousand dollars. Further, there is a fund created here of a million 
dollars which will go toward the purchase of approximately fifty thousand 
shares of Merritt-Chapman at current prices today. If they pay a 
dollar in excess above the twenty dollars, there would be an additional ex- 
penditure of some fifty thousand dollars. 


We have here an overpayment now of two million dollars which is 
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going to be settled for an amount of two hundred thousand dollars. This is 
without any consideration of Southern Pipe & Supply Company's lawsuit, 
which I haven't got the facts on, I can't make any definite statement as to 
what the overpayment is involved there. 

MR. SHAPIRO: May I interrupt just one moment so we don't go 
along -- if we can avoid this. 

You are predicating your objections on the fact that there is a two 
million-dollar overpayment for the Merritt-Chapman stock? 

MR. PASTERNACK: Exactly. 

MR. SHAPIRO: And I would like to know how you figured that. 

MR. PASTERNACK: I tried to explain it to you before. 

MR. SHAPIRO: It is not so under any complaint. In other words, -- 

MR. PASTERNACK: I will explain to you why I arrived at the two 
million dollars. Maybe I am wrong; I would like to be corrected if you can 
show me how I am incorrect. 

The price paid was twenty-three dollars per share; is that correct ? 

MR. SHAPIRO: Let me just say this. If you read the Referee's 
report the price was twenty-three; there were certain stock dividends then 
about to be declared which actually had the effect of reducing the price to 
twenty-two and an eighth. 

MR. PASTERNACK: All right; twenty-two and an eighth. Can you 
tell me what was the stock of the Merritt-Chapman selling on the stock ex- 


change for at the time this sale was consummated? 
MR, SHAPIRO: It was in about the nineteen-dollar range. 
MR. PASTERNACK: Are you sure it wasn't around seventeen or 


eighteen ? 
MR. SHAPIRO: Even assuming that. That's four dollars a share. 
MR. PASTERNACK: That's right. Now let's continue our arithmetic. 
There were two causes of action. One was for two hundred fifty thousand 
shares of common stock; right ? 
MR, SHAPIRO: No. 
MR. PASTERNACK: Isn't this two hundred fifty thousand shares ? 
MR. SHAPIRO: That is an aggregate. 
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MR. PASTERNACK: What is this? 
MR, SHAPIRO: That is breaking the two hundred fifty down into 
a hundred thousand and a hundred and fifty, which totals two hundred and 
fifty. 
MR, PASTERNACE: This doesn't state that clearly to me. Iam 
reading this, two hundred fifty thousand shares at a price of twenty-three , 
the purchase of twenty thousand shares. So then we are involved in two 
hundred fifty thousand and not four hundred thousand on that basis -- but, 
as I understand from these papers, I had four hundred thousand shares , 
but two hundred fifty thousand shares, instead of two million, we are talk- 
ing about an overpayment of one-quarter of a million dollars; am I correct? 
MR. SHAPIRO: I think it is four dollars which is a million dollars. 
This is assuming an ultimate fact. But all right; go ahead. 
MR, PASTERNACE: Now we come down in here that this account- 
ing was sought from the defendants except Universal for their acts and 
conduct regarding a certain transaction in payment to Universal of any loss 
sustained. There is going to be an application made for the award of costs 
and expenses including Referee's and attorneys' fees. 
As a stockholder with a total rebate in here of some hundred and 
fifty thousand, two hundred thousand dollars, I amc oncerned with what 
would be the net result to Universal. 
This action was brought for the benefit of Universal Marion. Uni- 
versal Marion was joined as a defendant together with other individual 
defendants. 
I would like to present my point of view that Universal Marion should 


not be charged for any costs or disbursements in connection with this action. 
These were acts that were brought about by the wrongful doing of 
certain individuals, who were connected in an official capacity with Uni- 


versal Marion. 
If Universal Marion, a corporation, is going to stand for the expenses 

of this action, I think that the net result of this entire lawsuit , as far as the 

stockholders of Universal Marion, would be a nullity. 
THE COURT: What do you say about that? 
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MR. SHAPIRO: Let me first, to set forth the question of the price 
of the stock, as per the Referee's report, which is included in the file, in 
the paper that he could have looked at, there were two separate deals or 
transactions whereby the stock was bought. First the one hundred fifty 
thousand share block and then this hundred thousand share block. 

The price was twenty and three-eighths, the market price at the 
time. 

The price at the other time was nineteen and a quarter, SO that the 
amount we are talking about is much less than one million dollars , which 

was referred to as being the amount in dispute. It is not. 

With respect to the question of counsel fees, Your Honor, this is 
a question which will be determined by this Court in the light of all the 
circumstances when, as and if the Court approves the settlement and de- 
cides that it is time for application for allowances to be filed. 

It is usual in all of these circumstances, and, as I believe, it is con- 
sistent with all the principles of American jurisprudence, that an item of 
costs in the absence of a special statute to be charged to individual defend- 
ants, does not include attorneys’ fees for the other side. 

I think this is quite fundamental. That is the theory under which, 
the special circumstances that, the Legislature enacted the Bond Section 
of the Stock Corporation Law so as to require the posting of a bond so that 
costs could be applied or attached against stockholder plaintiffs owning less 


than fifty thousand dollars worth of stock, as, of course, Your Honor is 


familiar. But under no circumstances do I know of any statute which gives 
a right to have attorneys’ fees assessed as costs against unsuccess- 
ful defendants assuming that defendants making a settlement are unsuccess- 
ful defendants. 
THE COURT: Is there anyone else who wants to be heard here now ? 
MR. KIPNIS: I represent a shareholder, not a participant in this 
litigation. 
For my part I accepted the invitation which appeared here to come 
and look at the papers which I did at the office of Nemerov & Shapiro. I 
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read the Referee's report, so I wasn't in the same position Mr. Pasternack 


is in, and I came not to object, but to hear, and I am satisfied on| the basis 
of what I have heard, which is founded on what I read, and particularly the 
report of the Referee, which seems to cover every aspect of this thing so 
thoroughly , that while I came to listen, I feel that I must come and vote for 
approval, if there is such a thing. 
I respectfully request Your Honor to approve the settlement in the 
form in which it was presented, and I think it is for the benefit df the cor- 
poration, and I take thirty seconds to commend your Referee and 
counsel for the result in this action. 
THE COURT: Any other stockholder wish to be heard? 
Nobody , I understand ? 
Well, all right then. If you will submit the papers -- 
MR, HECKER: I represent the defendant Merritt-Chapman & Scott 
and the defendant Louis E. Wolfson. Our firm also represents certain other 
individual defendants in this action, but in the light of the order, presented 
in the Circuit Court in the District of Columbia, out of an excess of caution 
I am not entering an appearance this morning on their behalf, and I would 
just like that statement to appear. 
THE COURT: All right. Then submit your papers. 
MR. HECKER: I am submitting, Your Honor, in this file the trans- 
cript of the hearing and all the original exhibits which were introduced at 
the hearings before Judge Valente, the Referee appointed by this Court -- 
THE COURT: I received some documents from Milton Gottesman 
consisting of a record in the United States Court of Appeals of the Southern 
District of Columbia Circuit, which I will make part of the record. 
MR. HECKER: Thank you, Your Honor. 
THE COURT: It was accompanied by a letter setting forth why 
they were opposing this. 
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New York Law Journal - July 3, 1959 
By Mr. Justice Aurelio 
Esposito v. Segal - Motion to confirm referee's report and for 

other relief is granted in all respects. Despite notice to all of the stock- 
holders only one stockholder appeared in opposition and he stated that he 
had not read any of the papers upon which the motion was based even though 
he had been afforded ample opportunity to do so. As a result, his opposi- 
tion was based upon a misconception of the facts. The court notes the re- 


ceipt by mail of certain papers in connection with an appeal pending in the 
United States Court of Appeals for the District of Columbia Circuit. The 
court finds, in the light of the record before it, that the aforesaid papers 


serve no basis for delaying the determination of this motion made by the 
plaintiff. Settle appropriate order in conformity with the relief requested 
in the order to show cause herein. 


DEFENDANTS’ EXHIBIT 12 
NOTICE OF ENTRY 


PLEASE TAKE NOTICE, that the within is a true copy of an Order 
and Judgment entered in the Office of the Clerk of the County of New York 
on the 17th day of July, 1959. 


Dated: New York, N.Y. 
July 17, 1959. 
Yours, etc. 


NEMEROV & SHAPIRO 
General Counsel for Plaintiffs 
Office & P. O. Address 
111 Broadway 
Borough of Manhattan 
TO: New York 6, N.Y. 


HAROLD M. WESTON, ESQ. 
Attorney for Plaintiffs Esposito 
375 Park Avenue 

New York City, N.Y. 
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NEMSER & NEMSER, ESQS. 
Attorneys for Plaintiff Lambert 
52 Broadway 

New York 4, N.Y. 


WILLIAM ROSENFELD, ESQ. 
Attorney for Plaintiff Cowen 
122 East 42nd Street 

New York 17, N.Y. 


WALSH & LEVINE, ESQS. 
Attorneys for Plaintiff Coates 
253 Broadway 

New York 7, N.Y. 


KAUFMAN, TAYLOR & KIMMEL, ESQS. 

Attorneys for Defendant Universal Marion Corporation 
41 East 42nd Street 

New York 17, N.Y. 


MANNING, HOLLINGER & SHEA, ESQS. 

Attorneys for Defendants Louis E. Wolfson, E. B. 
Gerbert, James Mullaney, Alexander Rittmaster 
and Merritt-Chapman & Scott Corporation 

41 East 42nd Street 

New York 17, N.Y. 


MILTON M, GOTTESMAN, ESQ. 
Attorney for Julius H. Reiter, et al. 
Wyatt Building 

Washington 5, D.C. 


MESSRS. A. I. SAVIN, M.S. SAVIN and H.C.SAVIN 
c/o Hon. Solomon Elsner 

11 Asylum Street 

Hartford, Conn. 


LOUIS KIPNIS, ESQ. ~ 

Attorney for Martha U. Beverlien, stockholder 
50 Broad Street 

New York City, N.Y. 


DAVID H. PASTERNACK, ESQ. 
Attorney Pro Se 

32 Broadway 

New York City, N.Y. 
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At a Special Term, Part I of the Supreme 
Court of the State of New York, held in 
and for the County of New York, at the 
County Court House, Pearl and Centre 
Streets, Borough of Manhattan, City of 
New York, on the 14th day of July, 1959. 


PRESENT: 
HON. THOMAS A, AURELIO, 
Justice. 


ORDER CONFIRMING 
REFEREE'S REPORT, 
Plaintiffs , ETC., and JUDGMENT 


) 
-against- ) Index #13605-1957 
) 
) 
) 


ANGELO S. ESPOSITO, et al., 


MARTIN SEGAL, et al., 
Defendants. 


ORDER CONFIRMING REFEREE'S 
REPORT, ETC. AND JUDGMENT 


FEPUN, , Se: oe 
A motion having been duly made by the plaintiffs for an order (1) 
confirming the report of Hon. Louis A. Valente, Referee, dated May 8, 
1959 and filed in the Office of the Clerk of the County of New York on May 
11, 1959 finding the settlement of this action, pursuant to Stipulation of 
Settlement dated February 13, 1959, fair, reasonable and adequate; (2) 
in the event of such confirmation, for judgment approving the settlement; 
directing its consummation, dismissing the Consolidated and Amended 
Complaint with prejudice, and reserving jurisdiction over the consumma- 
tion of the settlement, including the consideration of applications for and 
the awarding of costs and expenses, including Referee's and attorneys' 
fees as the Court may find proper and may direct; and (3) for such other 
and further relief as the Court may deem just and proper in the premises, 
AND the Court, by its order to show cause, dated May 15, 1959, 
having directed that’ at least 20 days before the return day of said motion 
notice thereof be given to the following as follows: (a) upon the parties in 
the above entitled action by service of a copy of the order to show cause 
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and the affidavit annexed thereto upon their respective attorneys; (b) upon 
Milton M. Gottesman, Esq., Wyatt Building, Washington 5, D. C. by mail 
at his said address a copy of the order to show cause and the affidavit an- 
nexed thereto; and (c) upon the stockholders of Universal Marion Corpora- 
tion registered as such on the books of the Corporation as of the close of 
business on May 15, 1959 by mail attheir respective addresses indicated 
on the books of the Corporation of the form of notice annexed to the order 
to show cause as Exhibit "A", 
AND the motion having duly come on to be heard on June 22, 1959 


and proofs having been adduced that all notices required by the aforesaid 
order to show cause were given in accordance therewith, and haying re- 
ceived and filed the pleadings herein, the order to show cause dated May 
15, 1959, the affidavit of Mortimer A. Shapiro, sworn to the 14th day of 
May, 1959, the Stipulation of Settlement dated February 13, 1959, all an- 
nexed to said order to show cause with proof of due service thereof, the 
report of the Hon. Louis A. Valente, Referee, the transcript of the hear- 


ings before the Referee and the exhibits produced thereat, letter of Milton 
M. Gottesman, Esq., dated June 18, 1959, copy of order of United States 
Court of Appeals for the District of Columbia Circuit dated June 16, 1959 

on appeal No. 15,146, copies of appellants' motion for injunction, appellees' 
opposition thereto, and appellants' reply in connection with said order; and 
Nemerov & Shapiro, Esqs. (by Mortimer A. Shapiro, Esq., of counsel) , 
general counsel for the plaintiffs, and counsel for the plaintiffs| Esposito; 
Nemser & Nemser, Esqs. (by Stanley Nemser, Esq., of counsel) , attorneys 
for the plaintiff Lambert; William Rosenfeld, Esq., attorney for the plain- 
tiff Cowen; Walsh & Levine, Esqs., (by Louis Levine, Esq., of counsel) , 
attorneys for the plaintiff Coates; having appeared before the Court in sup- 
port of the said motion and settlement, and Manning, Hollinger’ & Shea, 
Esqs. (by Bruce A. Hecker, Esq., of counsel), attorneys for the defendants 
Louis E. Wolfson and Merritt-Chapman & Scott Corporation, having appeared 
and Louis Kipnis, Esq., having advised the Court that he represents a stock- 
holder owning 100 shares of the common stock of Universal Marion Cor- 
poration; and David H. Pasternack, Esq., attorney pro se having advised 
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the Court that he owns 100 shares of the common stock of Universal Marion 
Corporation, appeared before the Court and were heard, and due delibera- 
tion having been had thereon, and the Court having found that the said settle- 
ment as contained in the Stipulation of Settlement, dated February 13, 1959 
is fair, reasonable and adequate, and having filed its decision thereon, 

NOW, on motion of NEMEROV & SHAPIRO, general counsel for the 
plaintiffs, it is 

ORDERED AND ADJUDGED, that the motion be and the same hereby 
is granted; and it is further 

ORDERED AND ADJUDGED, that the report of the Hon. Louis A. 
Valente, Referee, be and the same hereby is confirmed; and it is further 

ORDERED AND ADJUDGED, that the Stipulation of Settlement dated 
February 13, 1959 be and the same hereby is approved as fair, reasonable 
and adequate; and it is further 

ORDERED AND ADJUDGED, that the Consolidated and Amended Com- 
plaint be and the same hereby is dismissed on the merits; and it is further 

ORDERED AND ADJUDGED, that this Court retains jursidiction of 
this consolidated action for the purpose of passing upon any application which 
may be made by any of the parties hereto for such further orders or direc- 
tions as may be necessary or appropriate in order to carry out, enforce or 
satisfy the terms of said settlement or of this judgment, including the applica- 
tion by the Referee for allowance to him of compensation for the services 


rendered by him and any application by the attorneys for the parties for al- 


lowance to them of fees and disbursements, and that such allowance to them 
of fees and disbursements in the amount found and allowed by the Court as 
fair and reasonable at the root of this judgment shall be assessed as costs 
against and paid by the defendant, Universal Marion Corporation, in this 
consolidated action and shall be recoverable in the same manner as statutory 


costs. 

ENTER 

T.A. A, 

Justice of the Supreme Court 
FILED of the State of New York 
July 17, 1959 James McGurrin 


New York County Clerk 
Clerk's Office 
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TO ALL TO WHOM THESE PRESENTS SHALL COME OR MAY CONCERN, 
GREETING: 
KNOW YE, that UNIVERSAL MARION CORPORATION, a corpora- 
tion organized and existing under and by virtue of the laws of the District 
of Columbia, for valuable consideration, the receipt whereof is hereby ack- 
nowledged, has remised, released and forever discharged and by these pre- 
sents does for himself, his heirs, executors, administrators and assigns, 
remise, release and forever discharge, MARTIN SEGAL, E. B. GERBERT, 
ALEXANDER RITTMASTER, JAMES MULLANEY, LOUIS E. WOLFSON, 
CECIL WOLFSON, SAM W. WOLFSON, SAUL WOLFSON, NATHAN WOLF- 
SON, A. I. SAVIN, M. S. SAVIN, H. C. SAVIN, E. Cc. GIDDINGS, ROBERT 
C. BAKER, THE ESTATE OF J.A.B. BROADWATER, WILLIAM DENNY, 
ROBERT E. HARVEY, PAUL H. HERSHEY, MARSHAL G. STAUB, 
SOUTHERN PIPE & SUPPLY COMPANY and MERRITT-CHAPMAN & SCOTT 
CORPORATION, and their respective heirs, executors, administrators, 
successors and assigns, jointly and severally, from and in regard to every 
matter, claim or cause of action mentioned or alleged or embraced in the 
pleadings in a consolidated action pending in the Supreme Court of the State 
of New York, County of New York, entitled "ANGELO S. ESPOSITO, et al., 
Plaintiffs, against MARTIN SEGAL, et al., Defendants, Index No. 13605/ 
1957", and any and every matter, claim or cause of action arising out of or 
in connection with any transaction referred to in said pleadings. 
This release may not be changed orally. ; 
IN WITNESS WHEREOF, the said UNIVERSAL MARION CORPORA- 
TION has caused its corporate seal to be hereunto affixed and these pre- 
sents to be signed by its duly authorized officer on the 13th day of February, 


1959. 
(Universal Marion Corporation UNIVERSAL MARION CORPORATION 


1933 
District of Columbia] By - /s/ James Mullaney 
[Corporate Seal] President 


State of Connecticut, County of Hartford) Hartford, February 13, 1959 
Personally appeared JAMES MULLANEY, President of Universal Marion Corporation, signer 
and sealer of the foregoing instrument and acknowledged the same to be his|and the free 
act and deed of said corporation, before me. /s/ Garrett W. Newman, Notary Public 
My Commission eee April 1, 1963 
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[ Filed September 29, 1950] 
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* * 


At a Special Term, Part I of the Supreme 
Court of the State of New York, held in 
and for the County of New York, at the 
Court House, Pearl and Centre Streets, 
Borough of Manhattan, City of New York, 
the 29th day of September, 1958. 


PRESENT: 
HON. HENRY EPSTEIN, 


Justice. 


ANGELO S. ESPOSITO, et al., RESETTLED 
Plaintiffs, ORDER 
-against- Index No. 13605/1957 
MARTIN SEGAL, et al., 
Defendants. 


The above named plaintiffs , having moved this Court for reargu- 
ment and for a resettlement of an order dated July 24, 1958 and entered 
in the Office of the Clerk of the County of New York on July 28, 1958, 

* * * * * 

ORDERED, that the motion be and the same is hereby granted, and 
it is further | 

ORDERED, that Martin Cowen, his agents and attorneys, be and 
they hereby are stayed from taking any further proceedings in the action 
entitled "COWEN v. GERBERT, et al.," pending in the United States Dis- 
trict Court, Southern District of Florida, Civil Action File No. 8543, and 
it is further 

ORDERED, that the defendant Universal Marion Corporation be and 
it hereby is enjoined from making any motion for security for costs under 
Section 61-b of the General Corporation Law during the pendency of this 


action, and it is further 
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ORDERED, that Manning, Hollinger & Shea be and they hereby are 
directed, within 10 days from the date of the entry of this order , to serve 
a Notice of Appearance herein on behalf of the defendants Louis E. Wolfson, 


Elkin B. Gerbert and James Mullaney. 
ENTER 
H.E. 


Filed July 28, 1958 
New York ENTER 
Co. Clerk's Office 


2c. se a 
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Law Offices Of 
MILTON M. GOTTESMAN 
Wyatt Building 
Washington 5, D.C. 


The Honorable Thomas A. Aurelio 
Supreme Court of the State of New York 
County of New York 

60 Centre Street 

New York City, New York 


Re: Esposito et al. v. Segal et al. 
Index No. 13605/1957 


Dear Judge Aurelio: 


June 18, 1959 


On behalf of my clients, Julius H. Reiter, Barrie L. Beere » Rosalie 
Zaidenberg, Irene Lossberg and Allan A. Merine, stockholders of Universal 
Marion Corporation and plaintiffs in Civil Action No. 2553-57 in the United 
States District Court for the District of Columbia, I acknowledge receipt of 
Your Honor's Order of May 15, 1959 in the above action and the Notice to 


Stockholders of May 21, 1959 mailed pursuant thereto. 


On March 16, 1959, I wrote to Hon. Louis A. Valente, the Referee 
appointed to consider the settlement now pending before you, advising him 
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of the suit filed by my clients in this jurisdiction and of the posture of 
their case at that time. I understand that my letter of March 13th and the 
enclosures which I submitted therewith (including copies of the said Dis- 


trict of Columbia Complaint, Motion to Supplement that Complaint, my 
affidavit of March 13, 1959 with attached exhibits, and a copy of the Order 
of the United States Court of Appeals for the District of Columbia of Febru- 
ary 26, 1959) were received in evidence as Exhibit 1 at the hearing before 
the Referee. 
In order that Your Honor may be informed of the current status of 

the District of Columbia litigation, I am submitting herewith a copy of a 
Motion for Injunction Pending Appeal which we recently filed in Appeal No. 
15146, together with supplemental pleadings pertaining thereto, and a copy 
of an Order of the United States Court of Appeals for the District of Colum- 
bia dated June 16, 1959 granting our Motion. 

Respectfully yours, 

/s/ Milton M. Gottesman 


ce: Edmund L. Jones, Esq. 
Andrew T. Altmann, Esq. 


Enclosures: 
Copy of Order of United States Court of Appeals for the District 
of Columbia dated June 16, 1959 in Appeal No. 15146. 
Copy of Appellants' Motion for Injunction Pending Appeal. 
Copy of Appellees’ Opposition to that Motion. 
Copy of Appellants’ Reply. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ANGELO S. ESPOSITO et al., ) 
Plaintiffs, ! 

-against- ) Index No. 13605/1957 
MARTIN SEGAL et al., ; 
_ Defendants. ) 


ANSWER 


Defendant, JAMES MULLANEY, answering the consolidated and 
amended complaint herein (hereinafter "complaint”): 


AS TO THE FIRST CAUSE OF ACTION: 


1. Denies knowledge or information sufficient to form a belief as 
to the allegations set forth in paragraph "FIRST" of the complaint, except 


admits that plaintiff Lambert is a shareholder of record of Universal. 
* * * * * 


MANNING, HOLLINGER & SHEA 
Attorneys for Defendant, 
JAMES MULLANEY | 
41 East 42nd Street 
New York, N. Y. 


[Filed June 28, 1961] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS H. REITER, ET AL., 
Plaintiffs 
v. Civil Action No. 2553-57 
UNIVERSAL MARION CORPORATION, ET AL., 
Defendants. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This case came on to be heard and the Court, having considered the 
evidence introduced at the trial, the stipulations entered into by the parties, 
and having heard and considered the arguments of counsel, hereby makes 
the following findings of fact and conclusions of law. 


Findings of Fact 


1. The individual plaintiffs in this action were at the time of its in- 
stitution stockholders of Universal Marion Corporation, who brought this 
action on behalf of themselves and all other stockholders of the corporation 
similarly situated. None of the plaintiffs in this proceeding had acquired 
shares of common stock of Universal Marion Corporation prior to April 3, 
1957. Plaintiff Merine is no longer a stockholder of the corporation. 

2. The defendant, Universal Marion Corporation, formerly Capital 
Transit Company , was organized under the laws of the District of Columbia 
in 1933 and was merged into and became a Florida Corporation under the 
same name on or about May 29, 1959. 

3. Since August 16, 1956, the defendants, James Mullaney and Elkin 
B. Gerbert, have been officers, directors and members of the Executive 
Committee of Universal Marion Corporation. 

4, From August 16, 1956, to April 12, 1960, the defendants, Alex- 
ander Rittmaster and Martin Segal, were directors of Universal Marion 
Corporation. During the same period of time, Alexander Rittmaster was 
also a member of its Executive Committee. 
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5. The present stockholders’ derivative action was filed| by the 
plaintiffs on October 11, 1957. 

6. On September 25, 1957, a stockholders’ derivative action was 
commenced in the Supreme Court of the State of New York, County of New 
York, by service of the complaint of Angelo and Christine Esposito on Uni- 
versal Marion Corporation, entitled Esposito v. Segal, Index No, 13605/1957. 
The action was brought on behalf of the plaintiffs and all other stockholders 
of Universal Marion Corporation similarly situated. 

7, Thereafter, three additional stockholders of Universal Marion 
Corporation, Martin Cowen, Esther Lambert, and Frank Coates|, Jr., filed 
similar derivative complaints in the Supreme Court of the State of New York, 
County of New York. 

8. The New York stockholders’ derivative actions were|bona fide 
suits filed by the plaintiffs on behalf of Universal Marion Corporation. 

9. The aforesaid New York stockholders' derivative actions were 
consolidated by order of the Court on May 8, 1958, and entitled [Esposito v. 
Segal , Index No. 13605/57. . 

10. Universal Marion Corporation was served in the aforesaid New 
York action on September 25, 1957, and Alexander Rittmaster was served 
on October 7, 1957. Counsel for the defendants, Louis E. Wolfson, Elkin B. 
Gerbert and James Mullaney, entered their appearance on October 8, 1958. 

11. The complaint in the present action seeks money damages from 
the individual defendant directors as a result of certain transactions entered 
into by them on behalf of the corporate defendant. The ee 
seeks injunctive relief. 

12. The consolidated complaint in the New York stockholders' action 
sought money damages on account of certain transactions entered into on be- 
half of Universal Marion Corporation by its directors. The complaint like- 
wise sought "such other and further relief as may be just and proper in the 


nt likewise 


premises." 
13. Under New York law, the plaintiffs in the New York stockholders’ 
action were entitled to seek and could obtain equitable relief, including in- 


junctive relief, under the prayer for general relief in the consolidated com- 


plaint, if the evidence so warranted. 
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14. The transactions complained of in the instant action and those 
complained of in the New York action are identical. 

15. The issues in this action and those in the New York stockholders' 
derivative action are identical. 


16. In the present action, the plaintiffs’ counsel served interrogatories 


on the corporate and individual defendants and served motions to produce on 


them. Inthe New York action, the plaintiffs’ counsel took depositions be- 
fore trial of some of the individual defendants and requested and obtained 
production of documents. 

17. On November 20, 1958, at the calendar call of this case, counsel 
for the plaintiffs advised this Court that the plaintiffs were ready for trial. 
However, on March 14, 1960, counsel for the plaintiffs filed a motion for 
the production and inspection of numerous documents, and on February 21, 
1961, counsel for the plaintiffs in this action served ninety-three "Requests 
for Admissions of Fact.” 

18. The New York stockholders’ action was prosecuted vigorously 
and diligently by counsel for the plaintiffs. 

19. In January of 1959, counsel for the plaintiffs in the New York 
action began negotiating with counsel for the defendants in the New York 
action to determine whether a settlement could be negotiated. These settle- 
ment negotiations were conducted at arms' length, with each side endeavor- 
ing to obtain the best possible terms and conditions. 

20. Counsel for the plaintiffs in this action were fully and adequately 
informed of the negotiating proceedings in the New York action and were 
invited and urged to participate therein. 

21. Counsel for the various parties in the New York proceeding 
finally reached a settlement toward the end of January, 1959. The terms 
and conditions of this settlement were reduced to writing in a Stipulation of 
Settlement dated February 13, 1959. This agreement provided that it was 
contingent upon court approval thereof. 

22. Counsel for the plaintiffs in this proceeding were fully informed 
as to the conclusion of the settlement of the New York action and the terms 


and conditions thereof. 
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23. Pursuant to New York custom and decisional law, the Stipula- 
tion of Settlement was submitted to the New York Court for approval. 
24.,-The New York Court referred the Stipulation of Settlement to 
a Referee, the Honorable Louis A. Valente, a retired Justice of the Supreme 
Court of New York, to determine whether the settlement was fair, reason- 
able and adequate, and "whether the proposed settlement was negotiated at 
arms' length and in good faith." 
25. The order of reference in the New York action provided that 
notice of the reference be given to counsel for the plaintiffs in the present 
proceeding, and such notice was given. 
26. When counsel for the plaintiffs in the present proceeding did 


not appear at the first hearing on the reference in the New York action on 
March 18, 1959, the Referee adjourned that hearing until March 20, 1959, 
in order to afford counsel for the plaintiffs in this proceeding an additional 
opportunity to participate, and ordered counsel for the New York plaintiffs 
to inform counsel for the plaintiffs in the present proceeding of his action. 


This notification was given by telephone on March 18, 1959, from the Re- 
feree's chambers and confirmed by letter of the same date from New York 
counsel to plaintiffs' counsel in the present proceeding. 
27, After hearing testimony and receiving documentary evidence, 
the Referee in the New York action found the proposed settlement to be 
"fair, reasonable and adequate" and to have been "negotiated at arms' 
length and in good faith," and recommended that it be approved and con- 
firmed. 
28. Pursuant to an order of Mr. Justice Thomas A. Aurelio of the 
Supreme Court of the State of New York, County of New York, notice was 
given by mail no later than May 26, 1959, to all stockholders of Universal 
Marion Corporation of a hearing that was to be held on June 22, 1959, to 
determine whether the Referee's report should be confirmed and a judg- 
ment entered approving the settlement and dismissing the action. The terms 
of the notice were prescribed by the New York Court and provided full and 
adequate information as to the terms of the settlement. Likewise, the order 
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provided that specific notice be given to counsel for the plaintiffs in the 
present proceeding, and such notice was given and acknowledged. 

29. On June 22, 1959, Mr. Justice Aurelio conducted a hearing to 
determine whether the Referee's report should be confirmed and whether a 
judgment should be entered dismissing the New York action. 

30. On July 17, 1959, Mr. Justice Aurelio entered judgment con- 
firming the Referee’ s report, approving the settlement as "fair, reasonable 
and adequate,” dismissing the New York action with prejudice, and retain- 
ing jurisdiction in order to enforce the judgment. 

31. Both the Referee and the New York Court were fully advised 
of the pendency of the present action in the District of Columbia and its 
status. Likewise, both were advised of the objections of counsel for the 
plaintiffs in the instant proceeding to the consummation of the settlement. 

32. No appeal was taken from the judgment entered by Mr. Justice 
Aurelio on July 17, 1959, and this judgment became final and is still out- 
standing. 

33. Pursuant to the terms of the Stipulation of Settlement, as con- 
firmed by the New York Court, Universal Marion Corporation granted its 
valid release to Martin Segal, E.B. Gerbert, Alexander Rittmaster and James 


Mullaney from any claim or cause of action alleged in the case of Esposito 


v. Segal, Index No. 13605/57, and any and every matter, claim or cause of 
action arising out of or in connection with any transaction referred to in 
said case. 

34, The aforesaid Esposito complaint stated causes of action which 
could have been tried in the New York Court, had the case not been settled. 

35. Counsel for the New York plaintiffs did properly protect the 
rights of the defendant, Universal Marion Corporation, and did in good faith 
negotiate a settlement of the New York action, presenting said settlement 
to the New York Court for approval. 

36. No scheme or conspiracy existed between the New York plain- 
tiffs and their counsel and the New York defendants and their counsel to 
fraudulently or collusively settle the New York action. 


37. No material or relevant facts bearing on the settlement of the 


New York action were concealed or deliberately withheld from the Referee 
or the New York Court. 
38. There was no fraud connected with the institution, prosecution 
or settlement and court approval thereof of the New York action, 
39. There was no collusion connected with the institution, prosecu- 
tion or settlement and court approval thereof of the New York action. 
40. There was no inequitable or unconscionable conduct connected 
with the settlement and court approval thereof of the New York action. 


Conclusions of Law 


Upon the foregoing findings of fact, the Court reaches the following 


conclusions of law: 
(1) The New York judgment in the case of Esposito v. Segal, Index 

No. 13605/57, is an outstanding, valid and final judgment. 
(2) There being no fraud, collusion, inequitable or unconscionable 

conduct in the obtaining of the New York judgment, it is entitled to full 


faith and credit. 
(3) One of the issues before the Referee and the New York Court 
was whether the New York settlement was negotiated at arms' length and 
in good faith, and this was there determined adversely to the plaintiffs’ 
claims in the present action; therefore, it cannot now be made the basis of 
collateral attack herein. 
(4) The defense of res judicata and the validity of the release issued 
by the corporate defendant pursuant to the New York judgment having been 
established, the individual defendants are entitled to a judgment in their 
favor. 
A decree will be entered in accordance with the foregoing Find- 
ings of Fact and Conclusions of Law. | 


/s/ Edward A. Tamm, 
June 28, 1961 Judge 


a 
[Filed July 6, 1961] 
FINAL JUDGMENT 


This cause came on for hearing and, upon consideration by the 
Court of the evidence ‘and stipulations entered into by counsel and the argu- 


ments of counsel, and the Court having made Findings of Fact and Conclu- 
sions of Law, it is this 6th day of July, 1961, 

ORDERED, that the complaint be and it is hereby dismissed, with 
costs taxed against the plaintiffs. 


/s/ Edward A, Tamm 
Seen: Judge 


/s/ Milton M. Gottesman 
Attorney for the Plaintiffs 


[Filed July 12, 1961] 
NOTICE OF APPEAL 


Notice is hereby given this 12th day of July, 1961, that plaintiffs, 
Julius H. Reiter, et al., hereby appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on the 
6th day of July, 1961 in favor of defendants against said plaintiffs. 


Milton M. Gottesman 
Attorney for Plaintiffs 
Pennsylvania Building 
Washington 4, D.C. 
Mail copies to: 


Edmund L. Jones, Esq. 

John J. Ross, Esq. 

Hogan & Hartson 

Attorneys for individual defendants 
Colorado Building 

Washington 5, D.C. 


Andrew T. Altmann, Esq. 

Attorney for defendant 
Universal Marion Corporation 

Colorado Building 

Washington 5, D.C. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 
Court for the District of Columbia, dismissing a stockholders' derivative 
action brought by the appellants against a District of Columbia corporation, 
its officers and directors, the appellees herein, and the defendants below. 
This Court's jurisdiction over this appeal is founded on section 1291 of the 
Judicial Code, 28 U.S.C. $1291 , 65 Stat. 726. The opinion of the |District 
Judge, the Honorable Edward A. Tamm (J.A. 349), is not reported. This 
Court's decision on a prior appeal in this case is reported at 273 F.2d 
820, 107 App. D.C. 6 (1959). 


2 
STATEMENT OF THE CASE 


a) The Claim for Relief Which Plaintiffs Are 
Seeking to Assert in This Action 

This is a derivative suit brought by five stockholders of Universal 
Marion Corporation, a District of Columbia corporation formerly known 
as Capital Transit Company. The defendants are officers and directors 
of the Corporation who, in concert with Louis E. Wolfson and his associ- 
ates, the Corporation's controlling stockholders, are charged with engag- 
ing in a continuous course of conduct whereby they have managed the af- 


fairs of the Corporation for their own benefit and that of the Wolfsons, at 


the expense of the plaintiffs and the other public stockholders of Universal 
Marion. t Appellants, the plaintiffs below, alleged that since August, 
1956, when the defendant Corporation sold its transit business, the ap- 
pellees, the defendant officers and directors, have continuously invested 
the capital of Universal Marion in companies owned or controlled by the 
Wolfsons (J.A. 228). 


The complaint, filed October 11, 1957 (J.A. 7-13), sought injunctive 
relief against the continuation of this unlawful course of conduct and dam- 
ages for injuries resulting from two particular transactions, to wit: 


(1) Acontract dated July 15, 1957, under which the 
Corporation issued 188,235 shares of its stock to Louis 
E. Wolfson, members of his family, and charitable trusts 
established by him in return for the assets of Southern 


: The defendants named in the complaint were all of the Corporation's officers 
and directors, together with Louis E. Wolfson and his brothers, Cecil, Sam, Saul, 
and Nathan Wolfson. The Corporation was also joined as a defendant because it had 
refused to seek the necessary relief itself. Before the trial below, one of the director 
defendants, E. C. Giddings, died, and the case went to trial against all of the surviv- 
ing officers and directors, Mullaney, Gerbert, Rittmaster, and Segal. The case was 
dismissed as to Wolfson prior to trial because no service could be made on him in 
this District and he refused to enter a voluntary appearance. 
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Pipe and Supply Company, a Florida corporation, owned 
by the Wolfsons. The defendant James Mullaney, Presi- 
dent and a director of Universal Marion, who negotiated 
and executed the contract on its behalf, was “comptroller 
for all the Wolfson interests (Plfs' Ex. 2). Universal | 
Marion stock was issued to the Wolfsons at a price of 
$17.00 per share although the stock was quoted on the 
American Stock Exchange at $19.25 per share on the date 
of the contract, and at $20.75 per share on July 31, 1957, 
the date on which the directors voted to approve the con- 
tract. None of the public stockholders were given an 
opportunity to buy Universal Marion stock at this dis- 
count price (J.A. 10-11). The resulting injury to the 
stockholders exceeded $705,000. Plfs' Memorandum 
of Damages, filed April 15, 1961. 


(2) A series of contracts entered into between 
January 1, 1957 and August 13, 1957, under which Uni- 
versal Marion invested over $6,000,000 of its capital 
in the acquisition of a block of 250,000 shares of stock 
in Merritt-Chapman & Scott Company (hereafter 'Mer- 
ritt) from A. I. Savin of Hartford, Connecticut, and his 
two sons. The purchases were made pursuant to contracts 
dated January 1, 1957, for 100,000 shares, and three con- 
tracts for 50,000 sbares each, dated July 1, 1957 and 
executed August 13, 1957. Universal Marion was made to 
pay $23.00 per share, when Merritt had the right to repur- 
chase these same shares from Savin at the market price on 
the New York Stock Exchange, which was $20.00 per share 


when these agreements were negotiated (J.A. 8-10). The mar- 
ket price at the time of trial below had declined to approximately 
$12.00 per share, andthe damage sustained by the Corporation 

was then approximately $2,500,000. Plaintiffs’ Memorandum 
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of Damages, filed August 15, 1961. The market price at 
the present writing is down to $10 1/8 per share, or a 
loss of about $3,000,000 on Universal Marion's invest- 


ment in Merritt. 


In making these purchases, the Corporation was re- 
presented by defendants E. B. Gerbert and Alexander 
Rittmaster, both of whom were directors, members of 
the Executive Committee, and substantial shareholders 
of Merritt, as well as directors and members of the 
Executive Committee of Universal Marion (Plfs' Ex. 1, 
Stip. 8 and 9). Louis E. Wolfson was then Chairman of 
the Board of Merritt (Plfs' Ex. 1, Stip. 6), and the Wolf- 
sons were alleged to be the controlling stockholders of 
Merritt as well as Universal. The purchase of this large 
block of Merritt stock was made to serve the defendants' 
interests in Merritt at the expense of Universal Marion, 
to protect the Wolfsons' control over Merritt, and to pro- 
tect Merritt from competition by the Savins. It was 
therefore alleged to be an improper use of corporate funds 


at any price. 


Under the agreements of August 13, 1957, Universal 
Marion made an aggregate down payment of approximately 
$500,000 for 150,000 shares of the Savins' stock. The 
balance of $2,950,000 was not payable until February 13, 
1959 (J.A. 292). During the intervening 18-month period, 
the Corporation had an option to complete the purchase at 


this price or terminate the contract, forfeit the $500,000 


down payment, and return the stock to the Savins with no 
liability on the part of Universal Marion, regardless of 
the intervening decline in the price of Merritt stock 
(J.A. 292). 
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The foregoing transactions were first disclosed to the stockholders 
of Universal Marion in its Proxy Statement of August 27, 1957, giving no- 
tice of a special meeting of stockholders to be held September 19, 1957. 
Plaintiff Julius H. Reiter complained of these transactions prior to that 
meeting in a letter dated September 12, 1957. At that meeting, his letter 
was read into the record and he and plaintiffs Zaidenberg and Lossberg, 
by their proxies, joined with plaintiffs Beere and Merine in motions (1) to 
postpone the consummation of the Southern Pipe transaction pending an 
impartial appraisal of the value of the stock to be issued to the/ Wolfsons 
under the Southern Pipe agreement, and (2) to make the directors exer- 
cise the Corporation's right to terminate the illegal Savin agreements for 
the purchase of Merritt stock (J.A. 359-361). These stockholders joined 
to bring this suit only after these motions had been voted down} with the 
aid of controlling Wolfson shares, and after the Corporation itself had 
refused to seek the necessary relief. 


At a special board of directors meeting held on September 20, 1957, 
the day after this stockholders’ meeting, the defendants amended the Cor- 
poration's bylaws so as to give themselves the right to represent the Cor- 
poration in transactions in which they might have conflicting interests 
(J.A. 363), and the right to be indemnified by the Corporation for their 
legal expenses in defending themselves against charges arising out of such 
conflicting interests (J.A. 363-364). 


On March 10, 1959, after discovery was completed below, plaintiffs 


sought leave to supplement their complaint” so as to claim damages for 
additional injuries which, these plaintiffs found, had been sustained by the 
Corporation as a result of the defendants’ continuation of their illegal 
course of conduct after the filing of the complaint, to wit: 


(1) The investment of another $1,000,000 of Universal Mari- 
on's capital in the common stock of Merritt-Chapman (J.A. 215). 


7 This motion was subsequently denied, infra, p. 17. 
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wis (2) Payment to Louis E. Wolfson and his brothers, Cecil and 
Sam Wolfson, of sums aggregating approximately $39,600 per year 


as "expense allowances,” although none of the Wolfsons were under 
contract to render any services to the Corporation, and none of 
them were required to account for the sums received (J.A. 214). 
These payments began September 20, 1957 (Plfs' Ex. 7), and continued 
at the same rate until 1959, when they were increased. (See below) 


On March 24, 1961, at the pretrial conference in this case, plain- 
tiffs gave notice of their intention to bring to the court's attention the 
further aggravation of the defendants' illegal course of action, which 
subsequent discovery showed had occurred during the time defendants 
were able to delay this case from coming to trial. Plaintiffs cited four 
additional transactions*in support of their claim that the Southern Pipe 
and Savin agreements were not isolated instances of overreaching, but 
part of a deliberate course of continuous dealings, with the Wolfsons and 
Wolfson-controlled companies in the assets of Universal Marion, which 
antedated the Southern Pipe and Savin agreements, which continued down 
to the date of the trial below, and which would continue in the future un- 
less enjoined (J.A. 227-228). 


At the trial, plaintiffs were ready to prove that defendants con- 
tinued to tie up additional amounts of Universal Marion's capital in 
Merritt-Chapman stock right up to the time of trial (J.A. 267), and that 
the annual payments to the Wolfsons for the years 1959 and 1960 had been 
increased to $225,000 altho Louis E. Wolfson still held no corporate office 
which imposed any fiduciary responsibility upon him (JA. 235, 268). 


Pursuant to the pretrial order (JA. 233), plaintiffs filed a Memo- 
randum of Damages on April 14, 1961, which showed that the Corporation's 


$ In view of Judge Holtzoff's denial of plaintiffs' Motion for Leave to Supplement 
their Complaint, infra, p. 23, the Pretrial Judge amended the Pretrial Order so as 
to make it clear that plaintiffs could offer evidence of these additional transactions 
in support of their claim for injunctive relief, but could not claim additional 
damages (J.A. 233). 
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losses on its investment of $6,143,518 in 291,400 shares of Merritt-Chap- 
man stock as of that date, amounted to $2,938,118, and that another 
$705,881 damages had been sustained due to the Southern Pipe transaction. 
(Plaintiffs' Statement of Damages, filed April 14, 1961) 


b) The New York Settlement Pleaded in Bar of this Claim 


The court below, however, refused to hear any of this testimony 
(J.A. 240, 349-350). It held that trial on the merits was barred by a settle- 
ment defendants had made with certain other alleged stockholders of Uni- 
versal Marion in an action filed in the New York Supreme Court, Esposito 
v. Segal, Index number 13605/57, which also attacked the Southern Pipe and 
Savin transactions (J.A. 349-350). Under that settlement, the price paid by 
Universal Marion on February 13, 1959, for the 150,000 shares of Merritt- 
Chapman stock covered by the August 13, 1957 Savin agreement, was re- 
duced by the Savins from $2,950,200 to $2,800,000; and two of the defend- 
ants purchased 50,000 shares of the Merritt-Chapman stock from Universal 
Marion at a price of $20.08, about $2.00 a share less than the Corporation 
had paid for it (J.A. 91-98). In exchange, the Corporation executed an in- 
strument purporting to release the directors from all liability asserted 
against them in this District of Columbia suit as well as in the New York 
suit (J.A..411). - 


c) The Posture of the New York Action 
When That Settlement Was Made 

Esposito v. Segal was an action which attacked the Southern Pipe and 
Savin transactions (J.A. 109), but sought different relief, against different 
parties on different grounds, than that sought by the complaint here (see 
below, p. 25), Each of the four New York plaintiffs filed separate suits 
(J.A. 394), unlike the plaintiffs before this Court who joined to file a 
single action after efforts to exhaust their corporate remedy at the Septem- 
ber 19, 1957 stockholders' meeting proved of no avail (J.A. 357-361). None 
of the New York plaintiffs attended the September 19, 1957 stockholders' 
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meeting (Pltfs' Ex. 6); none made prior demand on the Corporation; none 
were concerned with the continuing concert of action that plaintiffs before 
this Court are seeking to remedy. The Records of Universal Marion 
showed that the two plaintiffs who had filed suit as of November 8, 1957, 
were not then and never had been, the owners of even a single share of 
Universal's capital stock (J.A. 366). Mortimer Shapiro, general 
counsel for all New York plaintiffs, did not know how many shares, if 
any, the four New York plaintiffs together held (J.A. 319) and the com- 
plaint which he filed was silent on the subject. Shapiro also thought 
that the: New York stockholders had a "tenuous" case on their claim of 
an "overall conspiracy between all the directors of Universal, the Savins 
and Merritt" (J.A. 306). 


The New York stockholders had done nothing to move their case for- 
ward or to prepare it for trial prior to settlement negotiations in Novem- 
ber-December of 1958 (J.A. 387). Even if they had been inclined to do so, 
they were powerless to prosecute the New York action without the defend- 
ants’ consent, since the defendants had a right to compel them to post 
substantial bonds as a condition to the further prosecution of their suit 
(J.A. 364-366). The defendants had made demands for a $50,000 bond 
against each of the New York plaintiffs who had filed suit as of November 8, 
1957 (J.A. 365), the practical effect of which gave the defendants the power 


"to stay the further prosecution” of the Esposito case at will (J.A. 385). 4 


The Esposito action was filed on September 25, 1957, but issue was 
not joined in that case until September 25, 1958, one year later, when the 


4 g61b of New York General Corporation law, the operation of which has been de- 
scribed as follows: "First, it requires the small stockholder to furnish, whenever 
the nominal defendant corporation so requests of the court, sufficient security to 
cover any liability for the defendants' reasonable expenses, including attorneys' 
fees, that might be assessed against the corporation under the provisions of Section 
61(a); secondly, the court upon the termination of the action may resort to the secu- 
rity required to be posted by the small stockholder to pay the defendants' expenses, 
including reasonable attorneys’ fees. The obvious effect of these provisions is 
succinctly summarized by these words of one New York judge: "It would be denying 
the obvious to deny that the direct effect of the statute - if not the deliberate pur- 
pose of it - is to bar many stockholders’ actions by making them excessively costly 
and difficult.’ Sergei S. Zlinkoff: The American Investor and the Constitutionality 
of Section 61-b of the New York General Corporation Law, 54 Yale Law Journal 
352, 355. See also, Hornstein: The Death Knell of Stockholders' Derivative Suits 
in New York, 32 Calif. L. Rev. 123. 
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answers of Universal Marion and Alexander Rittmaster (the only two defend- 
ants herewho were ever served in New York) were filed (Tr. 145, Plfs' 

Ex. 1, 125). Shortly thereafter defendants Wolfson, Gerbert and Mullaney 
entered voluntary appearances in the Esposito action (Tr. 145, Plfs' Ex. 

1, 126) and the defendants waived their right to the cost bonds previously 
demanded (J.A. 319-322). Prior to the filing of these answers and appear- 
ances, it did not appear to the defendants’ New York trial counsel that the 
New York case would be an "active litigation” (J.A. 338). Nothing had 
been done by the New York plaintiffs to move that case forward. Such 
proceedings as there were had all been on motions filed by the defendants 
for their own protection and had been entered with the consent of Mortimer 
Shapiro, general counsel for all New York plaintiffs. 5 The only activity in 
the New York action subsequent to the filing of defendants' answers, ap- 
pearances and waivers in the last week in September, 1958, concerned the 


settlement pleaded in bar of this action and proceedings ancillary thereto. 


d) The Posture of This Action When the New 
York Settlement Was Made 


ee ee 


Toward the end of November, 1957, the defendants commenced nego- 
tiations for the settlement of the Esposito action (J.A. 280) and proceedings 
to stay this case (J.A. 16). At that time, unlike the New York case in which 
issue had just been joined, this case was ready for trial (J.A. 145). The 
plaintiffs in this District, through a specially appointed process-server, 
had made service upon Universal Marion and all of its officers and 


> The New York files, produced below, showed the following proceedings in the 
Esposito action prior to September 25, 1958: 
1. Defendants' motions for security for costs (J.A. 364-367), which were 
never brought on for hearing and which were subsequently withdrawn by stipula- 
tion (J.A. 319-322). 
2. Defendants' motion to consolidate (J.A. 394), which was entered by consent 
of all New York plaintiffs. 
3. Defendants' motion to stay one of the New York plaintiffs from bringing 
another action (J.A. 385-6), which was supported by the general counsel for the 
New York plaintiffs and "resettled" by stipulation of counsel (J.A. 322, 392). 
4. Defendants' motion to cite these District of Columbia plaintiffs in con- 
tempt, unopposed by the New York plaintiffs (J.A. 393-395). 
5. Stipulations extending the time for defendants' answers from month to 


month for one year after the Esposito suit was filed. 
| 
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directors (J.A. 203-205). We had obtained the production of designated 
documents by the Corporation, orders compelling the Corporation and all 
of the defendant officers and directors to answer extensive interrogatories, 
and an order directing the clerk to calendar this case as to the defendant 
officers and directors (J.A. 204-206). All of those orders were contested, 
and were granted only after extensive briefing and argument. The docket 
entries of the District Court (J.A. 203-213) show the active nature of this 
action and the diligence with which it has been prosecuted. 


On November 20, 1958, this case was reached on the Calendar Call, 
and the plaintiffs answered Ready for Trial. On that same day, the defend- 
ants moved to stay this action on the ground that the Esposito case had 
been filed first, that Louis E. Wolfson was before the New York court and 
that the New York court was "peculiarly adept at handling stockholders’ de- 
rivative actions"® (J.A. 18). On December 1, 1958, that motion was granted 
by Judge Tamm, who ruled from the bench that "as a matter of sound judi- 
cial administration we shouldn't try cases in which disposition is going to 
be made on the merits in other jurisdictions" (JA. 37). Judge Tamm's 
order also provided that "if within six months from the date of this order, 
the said New York action has not proceeded to the point of trial," the 
plaintiffs could file a motion to vacate the stay (J.A. 38). After Judge 
Tamm denied plaintiffs’ Petition for Rehearing, they petitioned this Court 
for mandamus to vacate that stay. 


e) The Antecedents of the New York Settlement 


At the same time as defendants' District of Columbia counsel was 
seeking to stay this ‘action, it now appears that their New York counsel was 
engaged in discussions looking toward the settlement of the New York ac- 
tion (J.A. 250, 280, 384). The negotiations then in progress were between 
William A. Shea, of Manning, Hollinger & Shea, counsel for the defendants 


§ at that time, these plaintiffs and the court below did not know that the defend- 
ants had previously represented to the New York court that the Esposito action 
involved the internal management and affairs of a District of Columbia corpora- 
tion, in which the New York courts should not interfere; that the acts complained 
of occurred outside of New York State; that Universal Marion's principal office 
was in the District of Columbia; that all but one of its directors were nonresidents 
of New York; and that its "only connection with the State of New York is the main- 
tenance in New York City of a small sales office" (J.A. 351, 355). It does not 
appear that these earlier representations to the New York court were even known 
to their own counsel in this District until the New York files were produced here 
on discovery pursuant to this Court's last remand order. 
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in the New York action, re and A. I. Savin. This was approximately two and 
one-half months before February 13, 1959, the due date for the final payment 
of $2 950,000 under the August 13, 1957 agreements between Universal 
Marion and the Savins. Under those agreements, as noted above, Universal 
Marion had the right to terminate the purchases and return the Merritt 
stock to the Savins at any time prior to February 13, 1959 (J.A. 292), and 
Shea indicated to Savin that the Corporation might exercise this right un- 
less Savin made a reduction in the purchase price that could be used as the 
basis for settling the New York stockholders' suit (J.A. 250-251). Savin 
needed the $2,950,000 from Universal Marion to finance jobs undertaken 

by the Savins' new construction firm (J.A. 253). 


Also early in December, Shea told Shapiro that his clients, the de- 
fendant officers and directors and Louis E. Wolfson, would not pay one penny 


in settlement of the Esposito suit and that "if he was going to get any money, 
he had better get busy on the Savins" (J.A. 284, 294). Shapiro had been com- 
pletely stalemated as a result of the New York restrictions upon stockholder 


suits (supra, p. 8) and he had no faith in the merits of the 
cause of action the New York stockholders had pleaded (J.A. 305-308). 

Hence, Shapiro proceeded to negotiate with the Savins, in accordance with 
Shea's suggestion (J.A. 258). 


Shea also told Shapiro to see counsel for the plaintiffs in this Dis- 
trict of Columbia action and to try to get them to intervene in the Esposito 
action in the New York court (J.A. 293, Tr. Vol. I, pp. 32, 48).| Shea's firm 
had previously exerted pressure to get these plaintiffs to appear in the Es- 
posito action, first by means of improper threats communicated directly to 


7 Shea's law firm, Manning, Hollinger & Shea, represented both Universal Marion 
and Merritt-Chapman in the 1957 negotiations for the acquisition of the Savins' stock 
(J.A. 373-374; 377-378), notwithstanding the conflicting interests of Universal and 
Merritt in those transactions. Manning, Hollinger & Shea also represented Merritt- 
Chapman and Louis E. Wolfson in the Esposito action in addition to the|/director de- 
fendants Rittmaster, Gerbert and Mullaney (J.A. 907). It also served as General 
Counsel to Universal Marion during this period, and represented it in the Esposito 
action from the filing of that action up to the filing of Universal Marion's answer one 
year later, at which time it arranged to have the firm of Kaufman, Kimmel and Taylor 
act as counsel of record for the Corporation (Tr. Vol. II, pp. 188-190), 
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each of the District of Columbia plaintiffs (J.A. 31) , and then by means of 
an ex parte order from the New York court, directing these plaintiffs to 
show cause why they should not be cited in contempt for proceeding with 
their action in this District (J.A. 393. See below, p. 47 ). On December 2, 
1958, the day after Judge Tamm's stay order was granted here, Shapiro 
appeared at the office of the undersigned counsel with a proposition that 
these plaintiffs join in the New York case and these counsel share in Sha- 
piro's fee (J.A. 84). 


Also on December 2, 1958, Shea sent a copy of the Esposito Con- 
solidated Complaint to Solomon Elsner, the Savins' Hartford, Connecticut 
attorney (J.A. 384). The Savins were Connecticut residents. They had not 
been served in the New York action (J.A. 253), and prior to his conference 
with Shea, Savin knew nothing about the Esposito suit (J.A. 250). After 
another meeting in Hartford between Shea, A. I. Savin and Elsner (J.A. 281- 
283), Savin retained a New York attorney, Jacob Goodstein, to negotiate 
with Shapiro for a settlement of the Esposito action (J.A. 258). Goodstein, 
after first meeting with Shea, contacted Shapiro toward the end of Decem- 
ber (J.A. 258). The negotiations between Shapiro and Goodstein were con- 
cluded some time in the middle of January, when agreement was reached 
for reduction of the final payment under the August 13,1957 agreements, 
from $2,950,000 to $2,800 ,000 (J.A. 258). Also at Shea's direction, Shapiro 
arranged for a one-year extension of the due date for $800 ,000 of this 
amount (J.A. 302, 317-318). 


After reaching agreemert with Goodstein for the $150,000 reduc- 
tion, Shapiro reported back to Shea (J.A. 318), and discussed with him an 
additional provision whereby the defendants purchased $1,000 ,000 worth 
of Universal's $7,000,000 holdings in Merritt-Chapman stock (J.A. 285). 


While these negotiations between Goodstein and Shapiro were in 


progress, Shapiro, with the consent of Manning, Hollinger & Shea, took the 
depositions of James Mullaney and Alexander Rittmaster (Tr. Vol. I, p. 
71; J.A. 323), and on January 19, 1959, Manning, Hollinger & Shea turned 
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over to Shapiro all documents they deemed relevant to these examinations 
(Plis. Ex. 43). 


On the following day, January 20, 1959, Shapiro again came to Wash- 
ington and advised counsel for these plaintiffs of the terms on which he 
proposed to settle the Esposito action (J.A. 95, 444). Thereafter, Shapiro 
besieged District of Columbia counsel with a series of letters and tele- 
phone calls requesting them to come to New York to participate in confer- 
ences and proceedings for the finalization and approval of the Esposito 
settlement (Plfs' Exs. 31, 32, 34; Defs' Exs. 16,17). He emphasized that 
"since the due date of the Savin obligation is February 13, 1959, it is im- 
portant that these negotiations be concluded without delay" (J.A\. 73; see 
also J.A. 444). 


On January 26, 1959, counsel for these plaintiffs wrote Shapiro 
that these plaintiffs did not regard the settlement under discussion in the 
Esposito suit as a serious proposal for settling the claim asserted in this 
action (Plfs. Ex. 33, J.A. 75). We pointed out that the Savins were making 
the $150,000 price reduction in their own business interests in order to 
induce Universal Marion to consummate the August 13, 1957 agreements; 
that the Savins had no fiduciary duty to Universal Marion's stockholders 
and no liability for the breach of trust alleged here; that any settlement 
based upon the consummation of the purchase of 150,000 shares| of Merritt 
stock would ratify rather than rectify the defendants' wrongdoing; that the 
defendants involved in this action had made no offer to settle the liability 
asserted against them in this District for misuse of Universal Marion's 
capital, and that, in our opinion, no such offer would be made "before the 
defendants are confronted with the necessity of defending their ¢onduct at 


atrial.” (J.A. 75-76). We advised Shapiro that we would, therefore, con- 
tinue to._prosecute our pending mandamus proceeding in this Court (JA 76). On 
January 27, the Clerk of this Court notified counsel that that mandamus 
petition had been set down for argument on February 16, 1959 (Appeal 

No. 14,903). 
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Nevertheless, the defendants proceeded to execute the settlement. 
The closing took place on February 13, 1959, in Hartford, Connecticut, at 
the office of the Hartford National Bank, escrow agent under the Savin 
agreements (Plfs' Ex. 35). 


f) The Proceedings Following upon the New York 
Settlement. 

Notwithstanding the foregoing notice that the Esposito settlement 
did not settle the claim for relief asserted here, the agreement executed 
on February 13, 1959 included a release and discharge of the defendants 
from and in regard to every matter, claim or cause of action mentioned 
or alleged or embraced in the pleadings. . . in[the Esposito action]. . . 
and any and every matter, claim or cause of action arising out of or in 
connection with any transaction referred to in said pleadings" (J.A. 100). 
It also provided that the Esposito plaintiffs and the defendants would "'co- 
operate or join in an application for the dismissal with prejudice" of this 
action in this District (J.A. 97), that they would make application to the 
court for approval of the settlement, and that they would make application 


for counsel fees (J.A. 98). 


New York counsel subsequently requested the Court to award the 
entire amount of $150,000 provided by the Savins, as counsel fees to 
themselves (J.A. 387). Judge Aurelio actually did award them fees total- 
ing $70,931, which the Corporation paid in addition to the $25,484 awarded 
to Manning, Hollinger & Shea for their representation of defendants Mul- 


laney, Gerbert and Rittmaster® the $10,000 awarded to Hon. Louis 


Valente, the referee who approved the settlement, and the $10,000 paid to 


— 


The payment to Manning, Hollinger & Shea was made pursuant to the indemni- 
fication by-law amendment ( the directors on September 20, 
1957, supra, p. 6. While the i rsement by the cor- 
poration of expenses incurr 
ment charges that are never brought to trial, suc 
trary to public policy under federal law (Plfs' Ex. 55). 
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Kaufman, Kimmel and Taylor, who nominally represented the Corporation 
(J.A. 388). Hence, of the $150,000 fund provided by the Savins| more than 
$116,000 was paid out in counsel fees, leaving the Corporation with a net 

balance of $34,000. | 


On February 16, 1959, this Court heard argument on plaintiffs’ 
mandamus petition. On February 26, 1959, it granted these plaintiffs leave 
to file that petition, and suggested that the District Court reconsider the 
stay which it had granted (J.A. 39-42). 


Judge Tamm thereupon vacated the stay previously granted and re- 
ferred the matter to Judge McLaughlin for reconsideration (J.A. 403). 
After a full hearing, Judge McLaughlin denied a further stay of this action, 
for the reason that the defendants had made no additional showing that 
would justify staying this action (J.A. 134). Judge McLaughlin's order 
was entered on March 20, 1959. | 


Notwithstanding the foregoing orders of this Court and the District 


Court, the defendants proceeded, in collaboration with Shapiro} to have a 


; 
referee appointed by the New York court to approve their settlement and 
release. On March 9, 1959, Judge Aurelio, in response to Shapiro's un- 
opposed motion, referred the Esposito settlement to the Honorable Louis 
Valente, referee (Defs' Ex. 3). On March 18, 1959, the referee held a 
hearing to determine whether the settlement should be approved (J.A. 423). 
These plaintiffs were given notice of that hearing and again Shapiro tried 


to get them to intervene in it (Defs' Ex. 16). 


At that hearing, Shapiro gave the referee a sketchy description of 


the Southern Pipe and Savin transactions and of the New York plaintiffs’ 
cause of action (J.A. 429, 430, 434-436). 


Defendants Mullaney and Rittmaster, the two defendants whose de- 
positions had been taken two months previously, were the sole; witnesses to 
testify before the referee (J.A. 423-561). Since these director's had made 
a settlement absolving themselves of liability, they were, of course, pri- 


marily interested in persuading the referee that the New York'plaintiffs 
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had no cause of action. With the active assistance of plaintiffs' counsel, 


this was not difficult to do. Rittmaster and Mullaney undertook to supply 
the facts regarding these transactions from which the court could rule on 
the fairness of the settlement, but they withheld from the referee the key 
documents that would have discredited the testimony they gave. See below, 
p. 31. 


Shapiro told the referee that settlement negotiations were com- 
menced during the course of the Mullaney and Rittmaster depositions 
(J.A. 431). In fact, those depositions were not taken until a month after 
Shea had arranged for the settlement in his conferences with Wolfson, 
Savin, Elsner, Shapiro, and Goodstein (J.A. 280-284, J.A. 258). Shapiro 
told the referee that "about the time we were prepared to start examina- 
tions before trial in this matter, I wrote to the Savins suggesting that 
rather than having separate actions against them brought by us in the 
State of Connecticut, where they are residents, they should consider com- 
ing into this action so that the entire matter might be disposed of in one 
piece of litigation, one proceeding” (J.A. 431). He stated that "after that, 
discussions ensued and while the Savins never formally became parties 
or served answers in this case, they have participated in the settlement 
and they are appearing, you might say, specially for the purpose of con- 
summating the settlement" (J.A. 43 1). In fact, it was the Savins' attorney, 
Goodstein, who contacted Shapiro (J.A. 258) and the Savin price reduction 
was arranged by Shea, who had already held several conferences with Savin, 
Elsner and Goodstein in this regard before Shapiro ever saw Goodstein 
(J.A. 284). This distortion of the negotiations that led to the Esposito 
settlement was necessary if Shapiro and the other New York counsel were 
to get credit for the $150,000 provided by the Savins. 


g) Plaintiffs' Prior Appeal to This Court 


On March 27, 1959, after Judge McLaughlin denied defendants' 
motion to stay (J.A. 134), plaintiffs moved the District Court to enjoin 
the defendants from making or performing any agreements, or engaging 
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in any proceedings intended to release the claim asserted below prior to 
its adjudication (J.A. 135). On April 23, 1959, Judge Holtzoff heard and 
denied plaintiffs' motion for preliminary injunction, and granted the de- 
fendants another stay (J.A. 157) although the record before him was sub- 
stantially the same as the record on which the defendants' prior request 
for stay had been denied by Judge McLaughlin. Judge Holtzoff also denied 
plaintiffs’ motion for leave to file their supplemental complaint, (J.A.166- 


170} p. 5, ‘supra. 


Plaintiffs appealed to this Court on May 1, 1959, from Judge Holt- 
zoff's order denying their motion for preliminary injunction (Appeal No. 
15,146), and thereafter filed another mandamus petition to vacate his 
order granting the defendants another stay (No. 15,237). 


On May 8, 1959, the referee issued his report approving |the Espo- 
sito settlement, after noting that this action was again stayed (J.A. 181- 
182). On May 13, 1959, these plaintiffs moved this Court to restrain the 
defendants from engaging in any proceedings intended to release or pre- 
judice the claim asserted in this action pending review of Judge Holtzoff's 
action (Appeal No. 15,146). 

On May 15, 1959, Shapiro moved to confirm the referee's report 
and approve the Esposito settlement (J.A. 395). On May 22, 1959, Uni- 
versal Marion mailed to its stockholders notice of a hearing on Shapiro's 
motion, to be held before Judge Aurelio on June 22, 1959 (J.A.| 397). The 
form of notice purported to summarize the claims sought to be released, 
but it made no reference to the pendency of this action or the claims as- 
serted herein (J.A. 199-202). 


On June 16, 1959, this Court entered an order enjoining the defend- 
ants, pending determination of the appeal from Judge Holtzoff's orders, 
"from releasing, waiving or settling, or purporting to release, waive, or 


settle any claim in favor of said corporation asserted in the complaint 
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herein or arising from the transactions described in said complaint, or 
from doing any act or thing in furtherance of or to implement any release, 
waiver, settlement or compromise heretofore or hereafter agreed upon" 
(Appeal No. 15,146). 


Nevertheless, on June 22, 1959, all counsel in the New York action 
appeared before Judge Aurelio for the hearing on Shapiro's motion to con- 
firm the Referee's Report and approve the Esposito settlement (J.A. 398- 
399). Defendants filed no opposition to that motion and did not request that 
the hearing on it be continued in deference to this Court's injunction. Al- 


though Bruce Hecker of Manning, Hollinger & Shea, had written the New 
York referee on April 30, 1959 about the entry of Judge Holtzoff's stay 
order of April 28, 1959 (Plfs' Ex. 53), he did not advise the New York court 
when this Court's injunction of June 16, 1959 was entered (J.A. 345). In- 
stead, Hecker appeared at the hearing of June 22, 1959 and told Judge 


Aurelio that "out of an excess of caution," he was appearing only for de- 


fendants Wolfson and Merritt-Chapman, not for the director-defendants 
who were subject to this Court's injunction (J.A. 405). 


On July 3, 1959, Judge Aurelio filed a Memorandum Opinion grant- 
ing Shapiro's motion for approval of the settlement "in all respects" (J.A. 
406). 


Since the New York judgment mooted the question whether the con- 
summation of the settlement should be enjoined, this Court on canater 
10, 1959, vacated its prior injunction and dismissed the pending appeal. ° 
But in order to avoid prejudice to these plaintiffs, it also vacated the orders 
appealed from and held that "when the local derivative suit is restored to 
the calendar of the District Court, [plaintiffs] should not be precluded by 
any prior proceedings in the cases now before us from asserting, inter 
alia, that the Esposito settlement was inequitably obtained, or from other- 
wise contesting the validity and effect of the Esposito settlement with 


= 
The time for appeal from Judge Aurelio's order of July 3, 1959, approving the 


New York settlement, had expired when this Court's opinion of December 10, 1959 
was handed down. 
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respect to the local derivative action, or from urging that the issues in 
the two suits were not identical.” Reiter v. Universal Marion Corp., 
273 F. 2d 820, 825, 107 App. D.C. 6. | 


h) The Proceedings Below Pursuant to This 
Court's Last Remand Order 

Upon remand to the District Court, the defendants pleaded the New 
York judgment as res judicata to all the matters raised in this action 
(J.A. 219). Plaintiffs filed a reply, alleging that the judgment did not bar 
this action because (1) it was obtained by defendants' inequitable conduct, 
and (2) the issues presented in the New York litigation were different from 
those raised here (J.A.. 222). 


Further discovery was then had by the plaintiffs’ counsel, and four 
depositions were taken by the defendants’ counsel, with respect to how the 
settlement was obtained and what issues were in fact presented |to the New 
York court. Upon the basis of this discovery, the plaintiffs added at pre- 
trial a charge that the New York court's approval of the Esposito settle- 
ment was obtained by the defendants' fraudulent concealment of facts bear- 
ing on the fairness of that settlement (J.A. 232). See below, p. 31, et seq. 


After this additional discovery was completed, the defendants 
moved for summary judgment before Judge Walsh, upon the ground that 
the defendants were entitled to prevail on their res judicata defense as a 
matter of law. Upon the argument briefs and affidavits presented, Judge 
Walsh on January 12, 1961, held that under this Court's decision of Decem- 
ber 10, 1959, the effect of the New York settlement on this case was an 
issue of fact that could only be resolved at trial. 


The parties appeared before Judge Tamm on June 5, 1961, ready 


for trial upon the merits as well as upon the res judicata defense. Judge 


Tamm, however, declined to hear plaintiffs' evidence on the merits. Over 
plaintiffs' objection, he permitted the defendants to go forward with their 
defense and restricted plaintiff's evidence to that bearing on the res judicata 
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issue (J.A. 240). Even on the res judicata issue, the court improperly 
restricted the scope of plaintiffs’ cross-examination (J.A. 289-291, 312 , 
321-323, 339, 346) and erroneously excluded relevant documents which 
plaintiffs offered at the trial (Plfs' Exs. 29, 30 and 46). Notwithstanding 
the defendants’ failure to take the stand and testify as to facts shown by 
plaintiffs’ documentary evidence, the court drew inferences favorable 
to the defendants from these documents (J.A. 349). 


(i) The Decision Below 

After hearing that evidence, Judge Tamm, ruling from the bench, 
found for the defendants. He held that "the plaintiffs before the court have 
not established clear and satisfactory proof of actual fraud in the obtain- 
ing or in the issuance of the New York consent decree"; that he did not 


feel justified in drawing any inferences in favor of the plaintiffs from the 


documentary evidence; that it was immaterial that the New York plaintiffs 


never presented to the New York court the continuing course of conduct 
relied on as the basis for the injunctive relief sought here, since they 
might have asked for this relief (J.A. 349, emphasis added). 

Judge Tamm had previously rejected plaintiffs’ counsel's sugges- 
tion that in view of possible error in his decision on the effect of the New 
York settlement and the fact that only a day or two of additional trial time 
would be needed for a full hearing on the merits, he should avoid pre- 
judice to the plaintiffs by hearing the merits. After announcing his de- 
cision, Judge Tamm rejected plaintiffs’ suggestion that he proceed to 
make a complete record on which the plaintiffs, as well as the defendants, 
could prevail if his ruling on the res judicata defense were reversed by 
this Court. When the plaintiffs’ counsel objected to the unfairness of this 
procedure, Judge Tamm announced that regardless of the outcome of this 
appeal, "the Court would not under any circumstances have anything more 
to do with this case” (J.A. 350). He thereafter directed counsel to submit 
Findings of Fact and Conclusions of Law, and adopted the findings as 
written and submitted by the defendants (J.A. 416). A final judgment dis- 
missing this action was then entered, from which this appeal is taken 
(J.A. 422). 
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STATEMENT OF POINTS 


The points upon which appellants rely are as follows: 


1. The District Court erred in holding that the New York settle- 


ment was res judicata in this action notwithstanding the fact that the issues 


raised herein were not presented in the New York suit. 


2. The District Court erred in holding that defendants were en- 
titled to plead the New York settlement as res judicata in this action not- 


withstanding their inequitable conduct in obtaining it. 


3. The District Court erred in refusing to hear plaintiffs' case 


on the merits of its complaint. 


4. The District Court erred in denying the plaintiffs leave to sup- 


plement their complaint so as to seek additional damages for injuries to 


Universal Marion Corporation resulting from the continuation of the de- 


fendants' unlawful course of conduct subsequent to the filing of plaintiffs’ 


complaint. 


SUMMARY OF ARGUMENT 


When this case was last before this Court, no evidentiary hearing 


had been held on which this Court could make the necessary determina- 


tion as to the standing of these defendants to use the Esposito settlement 


to bar a trial of their liability in this action. The record now before this 


Court demonstrates (1) that the issues we are seeking to have adjudicated 


were never presented to the New York Court, either by defendants or plain- 


tiffs in the Esposito action, and the relief sought here was not obtained by 
the Esposito settlement; (2) that the New York Court's approval of the 
Esposito settlement was obtained by the defendants’ misrepresentation of 


the circumstances surrounding its negotiation and the facts necessary to 


any determination of its fairness; and (3) that all proceedings in the Espo- 


sito case were under the defendants control and that settlement was the 


result of the defendants' inequitable collaboration with the New York plain- 


tiffs. 
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In its decision of December 10, 1959, this Court held that the Espo- 
sito settlement could not be used by the defendants to bar adjudication of 
their liability in this action (1) if that settlement was inequitably obtained, 
or (2) if the issues in the two suits were not identical. The trial judge 
granted the plaintiffs a formal trial on these issues as required by this 
Court's decision; but in substance, he declined to treat that trial as raising 
questions of fact. Instead of determining whether the issues involved in 
this action were ever actually raised or presented in the New York case, 
the court below held the New York settlement res judicata because the 
New York plaintiffs could theoretically have raised these same issues 
and sought the same relief. In imposing on these appellants the burden 
of proving "actual fraud", the trial judge refused to make any critical 
analysis of the defendants’ conduct of the New York litigation or any 
determination of whether that conduct was so tainted with inequity as 


to estop them from relying on the resulting judgment in this action. 


The decision below bespeaks an attitude so far removed from the 
facts of stockholder litigation as to suggest concern for empty formulas 
in preference to an appraisal of actual results. If it is not reversed, and 
if corporate directors are permitted to use tactics like those employed 
throughout the four-year history of this litigation to escape trial of serious 


charges of breach of trust,the principal remedy in American law for en- 


forcing the responsibility of corporate management will be reduced to a 


meaningless form without substantive force orremedial effect. 
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ARGUMENT 


I 


THE ISSUES RAISED BY THIS ACTION WERE NOT PRE- 
SENTED IN THE NEW YORK CASE AND NONE OF THE 
RELIEF SOUGHT HERE WAS OBTAINED THERE 


A. The Court Below Disregarded the Evidence of 
What Was Actually Presented to the New York 
Court and Erroneously Based Its Decision on 
What the New York Plaintiffs Could Have 
Presented There. 


| 
It is well settled that a judgment dismissing one action is not res 


judicata in another unless the issues and the parties involved in both ac- 
tions are identical. Lawlor v. National Screen Service Corp., $49 U.S. 
322,99 L. Ed. 1122 (1955); Winkelman v. General Motors Corp), 44 F. 
Supp. 960, 1021. In its decision of December 10, 1959, this Court re- 


manded this case for a trial, inter alia, on whether the issues in this suit 


and the Esposito suit were identical. Reiter v. Universal Marion, 273 F. 
2d 820, 825; 107 App. D.C. 6. | The record made below now shows that 
the Esposito plaintiffs did not present the issues involved here, either by 
their complaint or in the course of the subsequent proceedings in the New 
York case. Judge Tamm, however, in defiance of this Court's mandate, 
held that it was immaterial whether or not the New York plaintiffs actually 
presented the issues raised in this action or sought the relief that we are 
seeking here because "the plaintiffs in New York could have requested 
this equitable relief" (Emphasis added; J.A. 349). 


This holding was apparently based on testimony of defendants’ wit- 
nesses, Shapiro and Hecker, that the New York plaintiffs could have ob- 
tained the relief sought here under their prayer for "'such other and further 
relief as may be just and proper in the premises" (J.A. 324) and the New 
York Court Rule that permits parties to amend their pleadings to conform 
to the proof (J.A. 336-337). 
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If the opportunity to present the same facts, to raise the same is- 
sues, and to seek the same relief in the New York action had been the de- 
termining factor, this Court would have had no reason to remand the case 
for a factual hearing. The case could have been decided on the record be- 
fore it on the previous appeal in this case. That record contained the New 
York Consolidated Complaint with its catch-all prayer for "other and fur- 
ther relief’. The New York Civil Practice Act provision for conforming 
pleadings to proof was a matter of New York law that was always judicially 
noticeable. 


That provision was also operative in the leading case, Winkelman 
v. General Motors, 44 F. Supp. 90 (S.D.N.Y. 1942) , which this Court cited 
with approval. 1° Nevertheless, that court held: 


"The burden rested upon the defendants . . . to establish 
that the precise issues presented by the consolidated 
amended complaint herein and litigated on the present 
trial were presented and determined in the [state court] 
suit . . . ‘If there be uncertainty as to whether or not 
the question was passed upon, the judgment is not con- 
clusive as evidence.' " 44 F. Supp. 960, 1022. 


‘Under this Court's prior decision in this case, a factual hearing 
was necessary to determine what the Esposito plaintiffs actually did pre- 
sent to the New York Court -- whether they did present the issues involved 
in this case or whether, as appellants contend, they disregarded the clear 
and simple breach of fiduciary responsibility by the Corporation's officers 
and directors in favor of a more tenuous and complicated claim directed 
primarily against strangers to the Corporation and only incidentally involv- 
ing the defendant officers and directors. The record now before this Court 


od In the Winkelman case, Judge Leibell of the District Court for the Southern 
District of New York considered a plea quite similar to that now advanced by these 
defendants. He held that defendants could not plead, as res judicata in a stockholders' 
derivative suit, a judgment of the New York Supreme Court dismissing with prejudice 
another derivative action against the same defendants which, like the federal suit, 
challenged the propriety of the same executive bonus plan. The state court judgment 
had been entered upon defendants’ motion for summary judgment without opposition 
by the state court plaintiffs. However, since issues presented in the federal action 
were not embraced in the state court action and were not considered by the state 
court, the defendants' plea of res judicata was not sustained. 


5) 


shows not only that the issues raised here were not raised by the New 

York plaintiffs in their complaint, but that the New York plaintiffs aban- 
doned the issues they did raise, even before they made their settlement 
with the defendants. 


The record below shows that it was not merely a matter of tech- 
nical defect or oversight in the New York pleadings which distinguished 
that case from this. The whole theory of the Esposito complaint was en- 
tirely different, and the facts those plaintiffs alleged would under no cir- 
cumstances have provided a basis for the relief sought here. 


B. The Esposito Action Involved a Different Claim, for 

Different Relief, Directed Against Different Parties 

Than the Claim Asserted in this Action. 

In this case, we are seeking to enforce the fiduciary responsibility 

of Universal Marion's officers and directors and to hold them Liable for 
injuries to the Corporation resulting from their breach of their trust. 


In the Esposito action the liability asserted against the officers and direc- 


tors was only incidental to the relief sought against others. Two of the 
directors, Martin Segal and E. C. Giddings, were never served in the 
Esposito action and never appeared there. The principal thrust of that 
complaint was not against the officers and directors but against strangers 
to the Corporation—the board of directors of Merritt-Chapman, the three 
Savins, and Southern Pipe, with all of whom Universal's directors were 
alleged to have conspired. The New York Consolidated Complaint sought 
an accounting from the Savins for their profits; reimbursement by 
Merritt to Universal Marion for the consideration paid the Savins; 
assumption by Merritt of Universal Marion's remaining liabilities to the 
Savins; and incidentally,anaccounting by the defendant directors for waste 
of the Corporation's assets (J.A. 131-132). 


The New York Complaint alleged two separate conspiracies, one 
involving the Southern Pipe transaction and the other involving the Savin 
purchase. The respective conspiracies, as pleaded, were unrelated to 
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each other and unrelated to any continuing policy or course of conduct on 
the part of Universal Marion's management. The New York referee ob- 
served that in the Esposito complaint there were "no allegations or proofs 
of any profit inuring to any of the directors and officers of Universal or to 
any of the other defendants other than possibly the Savins .. ." (J.A. 192- 
193). In this action, we have alleged that since 1956, "all of the defendants 
have been connected as officer, director, stockholder or otherwise with 
other corporations or business enterprises controlled by [the] Wolfsons" 
and that they have ‘caused Universal Marion to acquire stock and assets 
of Wolfson-controlled corporations for the purpose of serving their own 
special business interests and those of the Wolfsons, in violation of their 
fiduciary duty to and'to the detriment of Universal Marion and the public 
stockholders therein" (J.A. 228). 


The New York suit was confined solely to the Southern Pipe and 
Savin transactions and there was no suggestion in the New York case that 
these transactions were related to any continuing course of conduct on the 
part of these directors. The New York plaintiffs made no effort to dis- 
cover, as we did, facts which showed that this kind of wrongdoing con- 
tinued after 1957 and down to the date of trial (supra, pp. 5-6). Sucha 
showing was essential to the kind of relief plaintiffs are seeking here. 


Even as to the transactions which the New York Complaint did in- 
volve, there was a wide divergence in the way they were attacked here 
and the wrong complained of in New York. As Shapiro presented it, the 
vice of the Savin purchases was that Universal Marion was made to pay 
more than the market price. The acquisition of the Savin stock did "not 
constitute a proper and lawful business investment by Universal because 
Universal could have purchased an equivalent 250,000 shares of Merritt 


common stock on the open market at a price substantially below the pur- 
chase price of $23 per share..." (JA. 119-120). Hence, the measure 
of the defendants’ liability was the difference between cost and market 


price on the date of the purchases, or a maximum of $3.00 per share. 
This presumably would also explain why none of the New York plaintiffs 
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made any objection to the subsequent purchases of Merritt stock in the 
latter part of 1957. Since these shares were acquired on the open market 
at the market price, there was no wrongdoing under the New York theory. 


In this action, we maintain that it was and is improper to tie up 
over $7,000,000 worth of Universal Marion capital in a single common 
stock of one Wolfson-controlled corporation, no matter at what [price the 
stock was acquired; and that the wrongdoing was aggravated every time 
the directors authorized the purchase of an additional block of Merritt 
stock. We were prepared to show that all of these acquisitions were 
made to serve the special conflicting interests of the defendants in 
Merritt (see below, pp. 31-35). whether they were acquired through 
private sale or on the New York Stock Exchange; that the wrongdoing con- 
tinues so long as the directors continue to keep this large portion of the 
Corporation's capital invested in Merritt; and that it will not be remedied 
until the Corporation disposes of this stock, and the defendants|make it 
whole for the full amount of any losses sustained on its sale. (Memoran- 
dum of Damages filed April 16, 1951, p. 1.) 


In this case, much more is at issue than the Savin transaction. But 


even as to the Savin transaction, the claim made by this case ig sharply 


divergent from the claim made in New York and the difference jin the 

nature of the two claims as stated, has radically different practical con- 
sequences in terms of the extent of the defendants’ liability and the Cor- 
poration's recoverable damages. Cf. Lawlor v. National Screen Service 
Corp., supra. 


C. Prior to the Esposito Settlement, the New York Plaintiffs 
Substantially Abandoned Much of the Relief They 
Themselves Originally Purported to Seek. 

The original Esposito complaint, filed September 25, 1957, sought 

an order "enjoining the defendants . . . from completing and consummating 
the agreements between Universal and A. I. Savin, M. S. Savin, and H.C. 
Savin, for the acquisition by Universal of the shares of their Merritt stock" 
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(J.A. 389). After Mortimer Shapiro was brought into the case and ap- 
pointed general counsel for all plaintiffs in the New York Court, he filed 
an ‘Amended and Consolidated Complaint ‘1’ That amended complaint, 
served on or about July 1, 1958, expanded the original Esposito allega- 
tions from ten pages to thirty pages (J.-A. 109-132) but, significantly, it 


omitted the request that the Corporation and its officers be restrained 


from completing the Savin purchases that were still executory (J.A. 312- 
314). The final payment of $2,950,000 for the last 150,000 shares of 
Merritt-Chapman stock acquired from the Savins was not due until Feb- 
ruary 18, 1959, and Universal Marion had the right to return the stock to 
the Savins with no further liability other than forfeiture of the $500,000 
down payment (J.A. 292). 


During July, 1958, when the Amended and Consolidated Complaint 
was served, Merritt stock was selling on the New York Stock Exchange at 
between 17 1/2 and 18 1/8 per share (Plfs' Ex. 28), or approximately 5 
to 5 1/2 points below the contract price under the August 13, 1957 agree- 
ments. Even at that time, it would have been cheaper for the Corporation 
to forfeit the $500,000 than to complete the agreement at a price $800,000 
above market, and there was no explanation given for New York plaintiffs’ 


abandonment of their demand for termination of the agreement. 


The real reason for this significant omission from the amended 
complaint may well be found in the kind of agreement Shapiro negotiated. 
In the negotiations leading up to that settlement, Shapiro not only waived 
objection to the consummation of the August 13 agreements ; he in fact 
ratified them (J.A. 319). 


When the settlement was presented to the New York court, the con- 
summation of the August 13, 1957 agreements and Universal Marion's 
waiver of its right of termination were faits accomplis. The Savins were 
assured of getting $2,800; 000 from Universal Marion for their stock, and 
there was nothing the New York court could do to restore the status quo 
prior to the settlement's execution, when the Corporation could have re- 
turned the stock to the Savins and limited its damages to the $500,000 
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down payment. The only part of the deal that was in any way attectes by 
what the New York court might do involved the $150,000 note held in 
escrow. If the New York court approved the settlement, Universal Mar- 
ion would get that $150,000. If it did not approve, the effect would be to 
give it back to the Savins (J.A. 433-434). 


D. The Esposito Settlement Did Not in Fact Provide Any 

of the Relief Which Plaintiffs Are Seeking in This Action. 

The purported representation of the Corporation by Shapiro and the 
Esposito plaintiffs produced nothing the Corporation would not have re- 
ceived in the absence of that suit, and did not deter the defendants’ con- 
tinuous use of Universal Marion'scapital for their own conflicting business 
purposes. The $150,000 reduction in the purchase price of the stock in the 
August 1957 agreements would have been made by the Savins whether or 
not the New York stockholders dismissed the Corporation's claims against 
the officers and directors. Savin's interest was to get the $2,950,000 due 
him on February 13, 1959, not the return of the stock (J.A. 253). Shea told 


him that unless he reduced the price, the Corporation might not complete 
| 

the purchase (J.A. 251, 281). Shea and Shapiro then agreed to use the 

$150,000 fund provided by Savin for the payment of counsel fees, and pro- 


ceeded to present it to the referee as a benefit obtained for the) Corporation 
by Shapiro and his co-counsel in the Esposito suit. Hence, $116,000 of this 
$150,000 was used to pay the New York attorneys and the New York referee 
(J.A. 388). 


The Esposito settlement did not provide even a semblance of relief 
for the $700,000 injury sustained by the Corporation as a result of the 
Southern Pipe agreement, although it included a release of all claims 
arising from that transaction. The settlement did nothing about the sub- 
stantial annual "expense accounts" and "consultant fees" to the Wolfsons, 
and it did nothing to prevent the defendants from continuing to restrict 
Universal Marion's capital investments to Corporations owned or con- 
trolled by Louis E. Wolfson and his associates. 
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Under the settlement, 50,000 of the 250,000 shares of Merritt stock 
acquired from the Savins were disposed of by @ sale to defendants Ritt- 
master and Wolfson at $2.00 per share less than the Corporation had paid 
for it. But as of the date of that settlement, the Corporation was left hold- 
ing more than 250,000 shares in Merritt-Chapman, what with the additional 
acquisitions of Merritt stock that had been made on the open market while 
the Esposito case was pending (Defs' Interrogatory Answers filed October 
15, 1958). The directors were also left at liberty to tie up still more of 
Universal Marion's capital in Merritt, and they subsequently did (J.A. 267). 


Although the settlement did not compel the defendants to dispose of 
the remaining 271,000 shares of Merritt stock, neither did it immunize 
them from liability for loss to the Corporation if they chose to keep Uni- 
versal Marion's capital tied up in this manner. At the time of the trial 
below, more than two years after the Esposito settlement, Universal Mar- 
ion was still saddled with this large block of Merritt stock and the defend- 
ants were still continuing to buy up more of it. During this two-year 
period, the market price of Merritt declined another ten points (Plfs' Ex. 
28) and Universal's investment of over $6,000,000 is now worth little 
more than $3, 000,000. Yet under the decision below, the defendants were 
not only permitted to use the Esposito settlement to release themselves 
of all liability to Universal Marion, which they had as of February 13, 
1959, whether or not it had acqually been asserted and presented by the 


Esposito plaintiffs.** They were also permitted to use that settlement 


as a license to continue their wrongdoing indefinitely. Unless this deci- 
sion is reversed, the defendants may continue with impunity to tie up 
Universal Marion's capital in Merritt-Chapman, without any liability to 
Universal's stockholders, regardless of the extent of the Corporation's 
losses, and to run Universal Marion as a close corporation for their own 
benefit and that of their Wolfson associates. 


—__ 


11 of Heddendorf v. Goldfine, 167 F.Supp. 915, 922 (D. Mass. 1958). 
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THE NEW YORK COURT'S APPROVAL OF THE ESPOSITO 
SETTLEMENT WAS FRAUDULENTLY OBTAINED 


A. In Presenting the Esposito Settlement for Approval 

of the New York Court, the Defendants Concealed 

Facts Essential to any Determination of Its Fairness 

The hearing before the referee, at which the only record was made 

in the New York court, consisted of the introduction of documents the de- 
fendants had previously produced in response to plaintiffs’ catch-all de- 


mand for "all relevant documents," and testimony of the defendants, James 


Mullaney and Alexander Rittmaster, who undertook to give the court facts 
surrounding the Southern Pipe and Savin transactions (Defs' Ex. 4, JA. 
Vol. II). 


Rittmaster testified on the Savin agreements. He stated that in 
December of 1956, A. I. Savin approached him and Gerbert at the conclu- 
sion of a Merritt-Chapman Board of Directors meeting, and said that his 
block of Merritt-Chapman stock was for sale 22 Rittmaster and Gerbert 
were then serving on the Board of Directors and Executive Committee of 
Merritt as well as Universal. Savin originally asked $25 or $26 a share 
for this stock (J.A. 532), but "after much negotiation," Rittmaster testified, 
"we worked it down to a level which then approached $23 a share" (J.A. 533). 
Rittmaster stated that at the outset of these negotiations, he and Gerbert 
were acting for "no particular entity," but when they made Savin come 
down to "a negotiating price," they explored the possible purchase of this 
stock for both Merritt-Chapman and Universal Marion (JA. 533). 


ie At that time Merritt's Board of Directors had been advised of two other large 
blocks being offered for sale by other Merritt insiders: 86,240 share by C. A. 
Pitts, who like A. I. Savin was a director of Merritt, and 115,000 by New York 
Shipbuilding Corporation, a subsidiary of Merritt (J.A. 368-369). The minutes of 
Merritt's Directors’ meeting of December 26, 1956, at which Rittmaster and Gerbert 
were both present, show that the directors were concerned over "the possible ad- 
verse effects on both the company and its stockholders by the offering of large 
blocks on the New York Stock Exchange or any other market place atja time when 
Merritt might not be prepared to acquire any substantial block by reason of price 
or Merritt's commitments..." (J.A. 370). It was therefore determined "that any- 
thing which can reasonably be done to eliminate these possibilities would be in the 
interest of Merritt and its stockholders" (J.A. 370). 
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Rittmaster testified that he and Gerbert knew that Merritt-Chapman's 
stock was then selling on the New York Stock Exchange at approximately 
$20 per share but, on the basis of their intimate familiarity with Merritt- 
Chapman's business, they recommended its purchase by Universal Mar- 
ion at $23 and considered it a good buy at this price (J.A. 535-538). 


On the basis of this testimony, the referee concluded that the Savin 
agreements were entered into in good faith and in the exercise of an honest 
business judgment, and that the amount the New York plaintiffs could re- 
cover "would at most be very small" (J.A. 194). As stated in the referee's 
report: 


"The position of the plaintiffs hinges on the contention 
that the price paid by Universal for the common stock of 
Merritt was so excessive as to constitute gross negligence 
and thereby a waste of corporate assets, or that the purchase 
was made pursuant to a fraudulent scheme or conspiracy. 
With no profits traceable to those in control of the situation 
and no close connection between the sellers and buyers it 
would appear that the concept of any over-all fraudulent plan 
is tenuous. This would leave the plaintiffs with a chance of 
recovery on the ground of negligence amounting to a waste 
of corporate assets. While either theory is difficult to prove, 
it is not necessary for me to come to any decision thereon. 

I find that the negotiators on behalf of Universal had special 
knowledge of the intrinsic worth of the common stock of Mer- 
ritt. They had lived with Merritt's operation for many years, 
and in their judgment they considered the purchase of, that 
stock by Universal as an excellent acquisition in the light of 
its undervalued price, in their opinion, and the potential 
growth of Merritt. Even if the plaintiffs could establish gross 
negligence, the measure of damages would raise a serious 
problem because the market price of the common stock had 
since risen above the actual purchase price of those shares" 
(J.-A. 194). 13 


This conclusion of the referee would have been impossible if the 


defendants had made full disclosure of the material facts pertaining to the 
Savin agreements. “The defendants, however, withheld from the referee 


18 The reference to the rise in the value of Merritt stock is inexplicable, since it 
was selling below the price at which the Corporation bought it, both on the day of the 
settlement and on the date of the Referee's Report (Plfs' Ex. 28). It is still below 
that price. 
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the key document that would have exposed the essential deception in Ritt- 
master's testimony on which the referee relied, to wit, an agreement 

dated July 22, 1955, between Merritt-Chapman and the three Sayins, set- 
ting forth the terms on which Merritt originally issued this blo¢k of stock 
to the Savins in exchange for the Savin Construction Corp. (Plfs' Exh. 11, 
J.A. 367). Paragraph 11 of that agreement provided that, in the event the 
Savins "desired to sell the shares of Merritt acquired hereby," they shall 
give written notice to Merritt and "Merritt or its designee or designees 
shall have the absolute right to acquire any part or all of said stock at a 
price per share to be equal to the price per share at which the latest trans- 
action shall have been consummated for Merritt stock on the New York 
Stock Exchange" on the date of the notice (J.A. 368), That provision was 

to remain in effect for three years and was still in effect at the time of the 
December 1956 negotiations to which Rittmaster testified. As 4 director 
and member of Merritt's Executive Committee, Rittmaster knew that at 

the time he and Gerbert caused Universal Marion to pay $23 a Share for 
this stock, Merritt's Board, on which they also served, had waived the 
right to buy back the stock at its market price, then $20 per share, or to 
designate a purchaser for the stock at that price. 


The Savins were not, of course, compelled to sell their stock to 
Merritt or to anyone else. But before July 1, 1957, they could not sell to 
Universal Marion at a price of $23 without first obtaining a waiver of Mer- 
ritt's right to buy at market. Rittmaster's testimony before the referee 
is plausible only if the Merritt "right of first refusal," to which he 
alluded, were a mere right to meet any other offer before the Savins could 
sell. This was not what the agreement of July, 1955 provided, Under that 
agreement, Merritt could in fact kill any sale by the Savins at a price above 


the market by exercising its option to purchase at market or to designate 
Universal Marion as such a purchaser. Savin's ined 

below was that he negotiated only with Gerbert and Rittmaster,| both direc- 
tors of Merritt, and did not care whether Merritt or Universal) Marion 
bought the stock (J.A. 244). 


testimony 


Rittmaster did not tell the referee that Merritt's Board of Directors, 
of which he was a member, had agreed to waive its right to designate Uni- 
versal Marion as purchaser of the Savin stock at the stock exchange price 
of $20 per share (J.A. 539). If he had disclosed this fact, his testimony 
that the glowing prospects of higher Merritt earnings caused him to 
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recommend the purchase of 250,000 shares by Universal Marion at $23 a 
share would have been incredible. So would his story that only by skillful 
bargaining was he able to persuade the Savins to take less than $25 a share. 


The true nature and purpose of the 1957 agreements between Uni- 
versal and the Savins is further illuminated by the testimony and corre- 
spondence subsequently obtained on discovery here regarding the negotia- 
tions of June, July, and August 1957 with the Savins for the last 150,000 
shares. The testimony now of record in this case, never given to the New 
York court, clearly shows that the reason the defendants made Universal 
Marion buy out the Savins' interests in Merritt, at a 3 point premium above 
market and above Merritt's option price, was to give Merritt protection 
against the Savins' competition in the construction business: In May 1957, 
A.1. Savin's two sons, M.S. and H.C. Savin, withdrew from Merritt's employ 


to start their own construction company, Savin Brothers Corporation (J.A. 
245). A. I, Savin was thereupon removed as the head of Merritt's Hartford 
Division and requested that his July 22, 1955 employment contract with 
Merritt be terminated (J.A. 246). Thereafter, Louis E. Wolfson complained 


to A.L Savin about Savin Brothers’ competing with Merritt-Chapman for 
jobs (J.A. 247, 256), and negotiations commenced for Universal Marion's 
purchase of the balance of the Savins' Merritt stock (J.A. 373). 


In these negotiations with the Savins and the drafting of the July- 
August 1957 purchase agreements, Universal Marion was represented by 
Manning, Hollinger & Shea, who at the same time were representing Mer- 
ritt-Chapman and who subsequently represented defendants Rittmaster, 
Gerbert and Mullaney, as well as Merritt and Louis E. Wolfson, in the 
Esposito suit. 


The correspondence obtained on discovery below between the Man- 
ning, Hollinger & Shea firm and the Savins' attorneys (J.A. 373-383), was 
never disclosed to the New York referee. It shows that the negotiations 
for Merritt's waiver of its right to purchase this stock at $20, and Universal 
Marion's purchase of it at $23, were conditioned upon the Savins' agreeing 
to certain restrictions on their ability thereafter to compete with Merritt. 
The draft agreements which Manning, Hollinger & Shea drew up for Uni-° 
versal Marion's purchase of the 150,000 Merritt shares (Plfs' Exs. 17 and 
18) were submitted to the Savins interrelated with the agreements revising 
the terms of Savin's employment with Merritt (J.A. 373-374), and agree- 
ments restricting his sons’ right to hire Merritt-Chapman personnel for 
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their new construction business (J.A. 376). As stated by Edwin|A. Lewis 
of Manning, Hollinger & Shea in his letter of June 7, 1957 anaes the 
draft stock purchase agreements between Universal Marion and the Savins: 


"Of one thing Iam certain. There is no doubt that it is 
their understanding that there are to be restrictions in can- 
nection with the employment of Merritt and Savin personnel. 

I did not want to argue with Mr. Savin over the telephone but 

it must be clear that when Merritt acquired the organization 

it was their intention to get the good will, personnel, and every- 
thing that went with it. Merritt recognizes the right of the Sav- 
ins to be in business but they do not believe that it is either 
ethical or fair for the Savins to accept into their employment 

for a period of at least two years any part of the organization. 
Mr. A.I, Savin appears agreed on this. Under those circum- 
stances, there should be no objection on his part to incorporate 
these provisions into written agreement... Even if myjclient's 
personnel wishes to resign to go with them all doubt will be 
eliminated as long as the Savins refuse to take them" (J.A. 
373-374). 


Thereafter, on July 2, 1957, in forwarding the executed copies of 
the July 1, 1957 agreement for the purchase by Universal Marion of the 
150,000 shares, Lewis advised the Hartford bank that "'the terms of the 
agreement do not speak for themselves but there is an addition to the 
terms not set forth in the agreement and a further condition precedent 
in connection therewith, namely, that before any monies are to be dis- 
tributed to any of the Savins there shall be received the executed resigna- 
tion of Mr. A.I. Savin as a director of Merritt, Chapman & Scott Corpora- 
tion inthe form, copy of which is annexed and dated July 1, 1957" (J. A. 377-378). 


On the next day, July 3, Lewis notified the Savins that he |had been 
instructed by Alexander Rittmaster to hold up the delivery of the checks 


previously forwarded to the Hartford bank because "'certain things have 


come to light of which I was not aware before and which make necessary 
the action taken. . ."" Rittmaster asked for a special meeting between 
himself, A. I. Savin, Louis E. Wolfson, and James Mullaney (J.A. 379). 


The record shows that on August 12 Lewis forwarded to Savin's 
attorney new copies of the stock purchase agreements and the revised 
copy of Mr. Savin's agreements with Merritt (J.A. 382). On the following 
day, August 13, the three agreements for the purchase of the Savins' 
150,000 shares were finally executed and delivered, and an agreement 


36 


terminating Savin's July 22, 1955 employment contract with Merritt was 
also signed (J.A. 383). 


In complete contradiction to the record that has now been made in 
this case, Rittmaster testified before the referee that there had been "no 
policy disputes between Savin and Merritt" (J.A. 541), and that the reason 
Savin later approached him with the offer of the remaining 150,000 shares 
was that "he was looking to diversify his portfolio" (J.A. 553). Rittmaster 
told the referee that Savin had asked for more, but that they got down to 
the $23 price without "protracted negotiations with respect to these terms" 
such as they had had "the first time around” (J.A. 553). 


These facts which defendants withheld from the referee show quite 
clearly that the purchase of the Savin stock by Universal Marion was not 
made to serve Universal Marion's investment interests but to resolve busi- 
ness disputes between Merritt and the Savins, disputes that were wholly 
unrelated to any business or purpose of Universal Marion. The version 
given by Rittmaster to the referee of how the:$23 ashare price was nego- 
tiated, would have been incredible if this written evidence had been avail- 
able to impeach it. Although Rittmaster was present during the entire 
trial in the court below, he did not take the stand to explain why, after 
undertaking to present the facts regarding the Savin transactions to the 
referee, he omitted any reference to the 1955 option agreement or the 1957 
correspondence summarized above. Rittmaster's failure to testify at all 
in this case was itself a confession that he could not defend his testimony 
before the referee in the court below where this evidence was available 
to impeach him. Nevertheless, Judge Tamm felt justified in drawing in- 
ferences favorable to the defendants from these documents (J.A. 349). 


Rittmaster's conflicting interests as a director and Executive Com- 
mittee member of both Merritt and Universal disqualified him from repre- 


senting Universal Marion in its original dealings with the Savins. It also 


disqualified him to testify to the fairness of a settlement releasing him 


from liability for injuries caused by these dealings. 
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Defendant Mullaney, who undertook to justify the $17 per|share 
price at which Universal Marion stock was issued to Wolfson in the Southern 
Pipe transaction, was similarly disqualified. As "comptroller for all the 
Wolfson interests", he was no more competent to give such assurance to 
the referee than he was competent to represent the Corporation ‘in nego- 


tiating the Southern Pipe contract. | 


The testimony of directors accused of defrauding the corporation 


should not have been relied upon to justify a settlement absolving them of 


liability. If the referee were to have competent testimony on which to base 


a sound opinion about the merits of either the Southern Pipe or Savin trans- 
action, it would have had to come from sources other than Rittmaster or 
Mullaney. But having undertaken to supply the referee with the facts on 
which he could determine the fairness of the settlement, these defendants 
had a duty to make full disclosure of the material facts pertaining to the 


transactions and issues they were purporting to settle. 


B. Under the Procedure Devised by the New York 
Attorneys for Reducing Their Settlement to 
Judgment, There Was no Notice to Universal 
Marion Stockholders of the Proceeding Before 
the Referee and no Opportunity for Them to Ap- 
pear and Cross Examine the Fraudulent Testi- 
mony of the Defendants. 

Under the procedure adopted by Shapiro and Hecker, they had com- 
plete control of the proceedings for obtaining the New York court's approval 
of the settlement. All parties to the New York action were anxious to ob- 
tain court approval for the settlement -- the plaintiffs so that they could 
have their fees awarded,and the defendants so that they could use the re- 
lease and judgment as a bar to the action pending against them jin this Dis- 
trict. Accordingly, they told the referee only what they wanted! him to know, 


and offered no documents that conflicted with their version of the facts. 


Under the two-step procedure they devised, there was no danger 
that stockholders other than those already litigating would appear in op- 
position to the Esposito settlement to cross-examine Rittmaster and 
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Gerbert. Universal's stockholders were given no notice of the settlement 
until after that testimony was heard and the referee had issued his 


report. 


The facility with which the New York parties and their counsel were 
able to mislead the referee is a direct consequence of the absence of any 
New York statutory control over the settlement of stockholder suits. In 
the New York State Court, there is no statute or rule of court, similar to 
Rule 23(c), that requires that settlement of any stockholder suit be submit- 
ted for court approval or that stockholders be notified at all (J.A. 295-296). 
However, in order to be able to use such settlements in bar of suits pend- 
ing in federal courts, New York counsel have devised their own procedure 
for giving such uncontested settlements the force of litigated judgments. 
Under the New York system employed in the Esposito case, there are two 


hearings on the fairness of the settlement: one before a referee who is ap- 


pointed to hear such testimony as the parties see fit to offer and the other 


before a judge in open court, where stockholders may appear and object. 
The stockholders are given no notice of the referee hearing at which the 
testimony is taken and have no opportunity to appear and cross-examine. 
After the referee approves, not before, the stockholders are notified and 
given an opportunity to appear and show cause, if they can, why the referee's 
report should not be confirmed. 


The notice stockholders are given of the subsequent confirmation 
hearing is prepared by counsel seeking to obtain final approval for releas- 
ing claims made by other stockholders in parallel litigation in the federal 
courts, But the notice need not, and in fact does not, make any reference 
to the effect of the settlement upon such other litigation. In the notice given 
the Universal Marion stockholders of the Esposito settlement, they were 
not even advised of the pendency of this District of Columbia action, let 
alone of the issues raised in this District or the fact that the settlement 
for which approval was sought was intended to release the claims asserted 
here as well as those involved in the New York case (J.A. 199). 


Under the New York procedure, any stockholder who may desire 
to obtain more information about the litigation and the issues sought to 
be settled cannot get it from the public files of the New York court. * He 
is compelled to obtain it from the plaintiffs' attorneys (J.A. 202), 


If a stockholder should decide to avail himself of his right to appear 
in the New York court, object to the settlement, and undertake the burden 
of reversing the referee's decision, he does not even get the benefit of a 
statement by counsel explaining the issues involved and the terms of the 
settlement. In the Esposito case, for instance, a stockholder by the name 
of Pasternak, who had the temerity to appear at the June 22, 1959 court 
hearing and request such an explanation, was summarily denied, His ob- 
jection was dismissed by Judge Aurelio on the ground that he did not al- 
ready know these facts (J.A. 399-401). 


The only other stockholder who appeared before Judge Aurelio was 
represented by an attorney by the name of Kipnis who, as the result of 
his examination of the file in Shapiro's office, was moved to "vote for ap- 


proval" of the settlement and to commend all counsel for the result (J.A. 
404-405). He was subsequently rewarded by a fee of $500 allowed by the 
court and paid by Universal Marion (J.A. 388). The transcript of the 
hearing before Judge Aurelio of the New York court on June 22/1959, 
shows the perfunctory nature of the judicial review given these stockholder 


settlements in the New York State court, and the ineffectiveness of the 
hearing given to protesting stockholders (J.A. 399-405). 


14 Under the New York Supreme Court's Procedure, no chronological case 
jackets are kept. Pleadings and other documents need not be filed with|the Court 
at all unless they are necessary to a pending motion. The only papers 9n file are 
the decided motions' jackets. 
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C. These Plaintiffs Could Not Have Participated 
In the New York Settlement Proceeding Without 
Jeopardizing Their Standing to Obtain the Relief 
Sought in This Action 
Shapiro and Shea did make repeated and resourceful efforts to get 
the plaintiffs in this District to intervene in the Esposito action and to ap- 
pear before the New ‘York referee. We were given an invitation, which was 


extended to no other stockholder, because New York counsel knew that we 


could only have accepted it at a prohibitive price. New York counsel tried 


to maneuver us into intervening in New York because they knew that, once 
we appeared before the New York court, our status as active litigants pro- 
secuting a triable action in this District would have terminated. Instead, 
we would have become protestants against the settlement of another action 
raising different issues that were untriable at best. If the defendants had 
succeeded in luring us into the New York action, the burden of proof would 
have been shifted from them to us. Under the law of this District, the de- 
fendants ina stockholders’ action have the burden of justifying the fairness 
of corporate transactions in which they have conflicting interests. May- 
flower Hotel Stockholders’ Protection Committee v. Mayflower Hotel Corp., 
173 F.2d 416, 418, 84 App. D.C. 275. In the New York court, these plain- 
tiffs would have had to assume the burden of showing why the settlement 
defendants made of those transactions was not fair. 


Regardless of whether or not we succeeded in meeting that burden, 
once we appeared in the New York court, we would have been subject to its 
jurisdiction and the further prosecution of our District of Columbia action 
would have been thwarted. The defendants’ prior attempt to cite these 
plaintiffs in contempt of the New York consent order of May 8, 1958, en- 
joining the prosecution of all other stockholder suits, had failed only be- 
cause we were not subject to the jurisdiction of that court. (See p. 47 
below). Once we intervened in the Esposito action or appeared before the 
New York court, we would have been subject to that injunction and to the 


contempt penalty as soon as we made any further move in this action. If 
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we tried to proceed to trial against the defendants in the New York action, 
we would have been saddled with a cause of action that New York general 
counsel himself thought was only tenuous at best. If we had to depend on 
the limited discovery procedures in New York!5 and defendants’ voluntary 


compliance, the facts and documents obtained on subsequent discovery 
here, which discredited defendants’ testimony before the New York 
referee, supra, pp. 37-41, would never have been brought to light. 

| 


In continuing with the prosecution of this suit in this District rather 
than intervening in the New York case, we were relying on this) Court's 
previous orders in this case. Before the New York referee was ever 
appointed, this Court vacated the stay that had been entered by Judge 
Tamm because he felt that the relief sought here should be obtained in 
the New York action. This Court at that time held that this District was 
the proper forum for adjudicating the defendants' liability to a District of 
Columbia corporation arising out of transactions authorized or consum- 
mated in this District (J.A. 39, 41). 


The same issue was again before this Court in Appeal No. 15,146 
from Judge Holtzoff's subsequent stay and denial of plaintiffs’ motion for 
preliminary injunction. The practical issue presented by that appeal was 
whether these plaintiffs should have halted the active prosecution of this 
case here and assumed the limited status of protestants to the settlement 
made in the Esposito case, as Judge Holtzoff had held. In order to preserve 
its jurisdiction to decide that question, this Court entered its injunction of 
June 16, 1959. In reliance on that injunction, we did not appear before the 
New York court, but we did send Judge Aurelio a copy of this Court's 
order (J.A. 413). The defendants’ counsel ignored that order. They pro- 


| 
15 The Rules of the New York Supreme Court states that examinations before 
trial in stockholders’ derivative actions "are not favored on the grounds of public 
policy" and parties seeking such examinations are obliged to establish special cir- 
cumstances in order to obtain the examinations." Rule XI, Plfs' Ex. 43. 
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ceeded with. the hearing that resulted in the New York judgment,!°and then 
moved to dismiss our pending appeal as moot. 


The time for appeal from the New York order had expired before 
this Court could act on our appeal from Judge Holtzoff's stay. In its de- 
cision on December 10, 1959, this Court dismissed the appeal because it 
had been mooted by the New York judgment. But in order to avoid prejudice 
to these plaintiffs, it vacated Judge Holtzoff's orders on review, and held 
that it was not too late’to prevent the defendants from inequitably using the 
Esposito settlement to bar a trial of this action, citing Breswick & Co. v. 
Briggs, 135 F. Supp 397 (SD.N.Y., 1955). 


Notwithstanding the orders of this Court and the Breswick decision 
it cited, Judge Tamm's opinion below still insists that these plaintiffs should 
have intervened in the Esposito action rather than proceed with their action 
in his court. Although he concluded that such participation in the New York 
proceedings would not "necessarily have been fatal to the cause of action 
of these plaintiffs in the District of Columbia" (J.A. 349), he gave no reason 
for this conclusion and he did not suggest how these plaintiffs could have 
continued this action in the face of the New York court's injunction of May 


8, 1958 (J.A. 393) and its power to punish parties before it for contempt. 


In Breswick & Co. v. Briggs, supra, a case bearing striking simi- 
larity to the case at bar, the defendants also argued that the federal court 
plaintiffs had a duty to intervene and make their objections to the settle- 
ment in the state court proceeding. Judge Walsh, however, as a New York 
federal judge intimately familiar with New York state court procedure, 
perceived the fallacy of this argument. He pointed out that while theoreti- 
cally the federal court plaintiffs could appear before the state court referee 


a All counsel for plaintiffs and defendants appeared before Judge Aurelio at the 
June 22 hearing. Bruce Hecker of Manning, Hollinger & Shea merely advised the 
court that he was wearing a different hat and not formally appearing on behalf of 
the defendant directors, "out of an excess of caution" in the light of "the order pre- 
sented in the Circuit Court in the District of Columbia" (J.A. 405). 
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and oppose the settlement, to make them do so "would compel plaintiffs 
who have been proceeding successfully here to halt and either seek to in- 
tervene in the state court action or appear with the lesser stature of a 
protesting stockholder. In either case, they would be required to subject 
themselves to the order of the state court to be heard on the very limited 
issue tendered by the defendant - whether this particular settlement agree- 
ment should be approved. They would then be precluded by the state judg- 
ment." 135 F. Supp. 397, 405. 


Judge Walsh concluded: "In any event, the responsibility|for the 
fair treatment of litigants before this Court is here." This, we submit, 
was also the import of this Court's orders of February 26, 1959, June 16, 
1959 and December 10, 1959 in this case. 


Il 


THE ESPOSITO SETTLEMENT WAS THE RESULT OF 
THE DEFENDANTS' INEQUITABLE COLLABORATION 
WITH THE NEW YORK PLAINTIFFS 


Breswick and Co. v. Briggs, 135 F. Supp. 397 (S.D.N.Y., 1955) was 
a stockholders' derivative suit in the District Court for the Southern 
District of New York, challenging the Allegheny Corporation's acquisition 
of the controlling interest in the New York Central Railroad and the pro- 
priety of a new issue of Allegheny preferred stock. In the federal court 
action, the plaintiffs had stated a claim under the Investment Company 
Act, 15 U.S.C. §80a, which as a federal offense was not subject! to the 
New York state statute requiring stockholders with less than 5% of the 
outstanding stock to post bond for the defendants' costs and attorneys' 
fees (supra, p.8). After the federal plaintiffs had obtained in the federal 
court a decision sustaining the applicability of the Investment Company 
Act and granting certain interim relief, 17 the defendants made ja settlement 


17 


Breswick & Co. v. United States, 134 F. Supp. 132 (S.D.N.Y., 1955). 
| 
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with stockholders in the state court which they sought to interpose as 
a bar to further prosecution of the federal action. The District Court, 
in an opinion by Judge Lawrence Walsh, held that the defendants’ at- 
tempt to use a settlement with the weakest stockholders' group as a 
bar to an actively prosecuted action by other stockholders, was a 
‘sharp maneuver" that could not be condoned; that the federal court 
could and would prevent defendants before it from pleading a settle- 
ment obtained by such inequitable conduct, as res judicata to the 
federal suit. The court said: 


"Defendants in a derivative action .. . have no greater 

right to a judgment based upon settlement negotiated 

with someone other than the active plaintiffs than in 

any other action. Their attempt to use such a judgment 

is just as inequitable and merits the same reproof by 

this court unless it can be shown that the supervening 

interest of the corporation as distinguished from the 

defendants, somehow requires that the defendants be 

permitted to exploit such a judgment. Here no such 

showing was made." 135 F. Supp 397, 404. 

The appellants submit that the record now before this court pre- 
sents an even more aggravated case than Breswick, of sharp practices and 
inequitable maneuvering on the part of the defendants to use weak and in- 
effectual stockholders, and the cupidity of their counsel, as a means of de- 
feating the adjudication of stockholders’ rights in a case being actively 
prosecuted in this District. Moreover, as shown above (p. 29), the super- 
vening interests of the Corporation, as distinguished from those of the 
defendants, were betrayed, not served, by the settlement that the de- 


fendants made with New York stockholders. 


The record shows that the entire New York litigation was viewed 


by defendants’ counsel as a device of granting immunity to the defendants 
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instead of as a means of adjudicating their liability. It was readily 
apparent to any trial lawyer that the New York Consolidated Complaint 
was drafted without any regard to the problems of proof at a trial. As 
shown above, it alleged two separate conspiracies with strangers to 
Universal Marion, in which the directors’ liability was: only incidental. 
Shapiro's own lack of confidence in the New York stockholders! case, 
as he pleaded it, was candidly admitted at the trial. He testified that 
the likelihood of prevailing on his conspiracy counts was "tenuous", and 
that he had little faith in his alternative theory of waste. It is therefore 
understandable that the defendants preferred the prolix and tenuous New 
York complaint instead of the clear and simple claim for breach of trust 
that was stated against them by the plaintiffs in this District, even as- 
suming that the New York stockholders were willing or able to proceed to 
trial. 
But it is also clear that at no time were the defendants actually 


confronted with the danger of going to trial in New York. Their right to 
security for their costs and expenses gave them the power to yeto any 


proceedings of which they did not approve, and New York 
Court Rule XI gave them protection against discovery. A month before 
they commenced settlement talks with the New York plaintiffs, the defend- 
ants did not consider the New York case "an active litigation” |(J.A. 338). 
They also were well aware that Shapiro had not prepared the case for trial 
and was not disposed to do so (J.A. 387). 
When it appeared that the original Esposito plaintiff was seeking to 
prevent stockholder approval of the Southern Pipe transaction|and prevent 
completion of the Savin purchase, defendants took the position that the New 
York court should not interfere in a controversy over the internal manage- 
ment of a District of Columbia corporation (J.A. 355). When it later ap- 
peared that the plaintiffs in this District had completed discovery and were 
ready for trial, defendants represented to the court below that the New 
York courts were "peculiarly adept" at "handling" stockholders’ litigation 
and that more complete relief was obtainable in New York than here 
(J.A. 17-18). 
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Instead of pressing their motions for cost bonds, which, if granted, 
would have resulted in the staying of the Esposito and Cowen complaints, 
Hecker kept those suits in court, by agreeing with Shapiro to continue 
those motions over a twelve month period and ultimately waiving defend- 
ants’ right to that stay. Hecker and Shapiro collaborated to make these 
appearances and the corporation's simultaneous waiver of its right to cost 
bond look as though they had been compelled by a contested order, but 
their voluntary nature.was exposed at the trial below. 


The maneuvers by which voluntary appearances and waivers were 


given the color of judicial compulsion are now quite transparent: (1) Counsel 
for all plaintiffs and all defendants in the New York action consented to 

the entry on May 8, 1958 of an order consolidating the four individual ac- 
tions against Universal Marion in the New York court, appointing Shapiro 
general counsel for the consolidated case, and enjoining all further pro- 
ceedings or suits by Universal Marion stockholders involving the same 
transactions. (2) Less than a month thereafter, one of the New York 
plaintiffs, Martin Cowen, instituted another action in the District Court 

for Florida, which was the same as his pending complaint in the New York 
court. Defendants moved to stay Cowen from proceeding with this new 
Florida action in view of the New York court's May 8, 1958 order, to which 
he had consented, and Shapiro as general counsel filed an affidavit in sup- 
port of defendants' motion. (3) When defendants' motion to stay the Cowen 
Florida action came on for hearing, they waived their right to oral argu- 
ment. Instead, Hecker wrote a letter to Judge Epstein, inviting him to 
condition the stay upon the entry of appearances by Wolfson, Gerbert, and 
Mullaney in the New York suit, and the Corporation's waiver of its right 

to security for costs and expenses (J.A. 391). (4) When Judge Epstein 
declined to include these conditions in his stay order, an argument on 
Shapiro's motion for "resettlement" of that order was scheduled but never 
heard (J.A, 339). ‘Instead, upon stipulation of counsel, a "resettled order" 
was entered that incorporated Hecker's prior proposal for such waiver 
and voluntary appearances as a condition of the stay (J.A. 392). 
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| 
Defendants also used the New York consent injunction of May 8, 
1958 as a basis for harassing these District of Columbia plaintiffs with 
improper threats and an unfounded contempt proceeding against |them in 
the New York court. Unlike Cowen, these plaintiffs had never been parties 
to the May 8, 1958 consent order and were never subject to the New York 
court's jurisdiction in the first instance. Nevertheless, on July| 31, 1958, 
Manning, Hollinger & Shea wrote separate letters addressed to each of the 
plaintiffs represented by counsel of record in this action, purporting to 
"advise" them that by proceeding in the District Court here to complete 
their discovery and have this case calendared for trial, they were violat- 
ing the New York court's consolidation order of May 8, 1958 (J.A. 31). 
These letters were referred by the plaintiffs to their counsel of record 
in this action, who promptly sent a copy to Edmund L. Jones, counsel for 
the defendants in this District, calling attention to the baseless nature of 
this charge and the breach of ethics involved in New York counsel's hav- 
ing communicated it directly to plaintiffs represented by counsel (J.A. 33). 
A copy of our letter to Mr. Jones was also sent to Manning, Hollinger & 
Shea. Nevertheless, that firm proceeded to obtain an ex parte order di- 
recting these plaintiffs to show cause why they should not be cited in con- 
tempt (J.A. 393), falsely representing to the New York court that no re- 
sponse had been received from these plaintiffs to their letter of July 31st 
(Tr. Vol. I, 195-200). They thus put these plaintiffs to the additional ex- 
pense of retaining New York counsel to enter a special appearance on 
their behalf in order to show cause why they should not be so punished. 


Ordinarily , as the defendants well knew, a threat like that con- 
tained in the Manning, Hollinger & Shea letter of July 31, 1958, would be 
sufficient to deter an unsophisticated minority stockholder with a relatively . 
small pro-rata interest in the recovery sought, from incurring the risk 
of personal liability by continuing to prosecute a derivative suit on behalf 
of the corporation. An actual citation by the New York Supreme Court 
ordering him to show cause why he should not be punished for prosecuting 
such a suit would have an even greater deterrent effect. It is a rare 
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minority stockholder who is willing to pay: the cost of retaining additional 
counsel in a second forum to actually defend against such a charge. 


When this contempt maneuver failed to deter these plaintiffs , de- 
fendants entered their voluntary appearances in New York, waived their 
right to cost bonds, and filed their motion in the court below to stay this 
action on the ground that the issues raised herein would and should be dis- 
posed of in the Esposito suit. 


Given the inactivity of the New York plaintiffs and the restrictions 
on stockholders’ litigation under New York state law, it is apparent why 
defendants favored New York plaintiffs and the New York court. Given the 
performance of these District of Columbia plaintiffs , both before and after 
the filing of this suit,'and the liberal rules of the federal courts with re- 
spect to discovery and trial in derivative actions, it is clear why the de- 
fendants resorted to such extreme measures to obstruct this suit. It was 
not that the Esposito complaint bore an earlier filing date, or that broader 
relief was available in New York, as they told the court below. The real 
reason defendants went to such lengths to confer jurisdiction on the New 
York court, and to oust the jurisdiction of the courts of this District, was 
that in New York they were never confronted with the threat of a trial and 
they knew that the New York plaintiffs, unlike these, would accept any terms 
the defendants offered that would afford a basis for counsel fees. 


Defendants also knew that under federal procedure they could not 
have obtained judicial approval of the kind of settlement they made in New 
York, with the same kind of perfunctory hearing by a paid referee and with- 
out advance notice to stockholders and opportunity to be heard. Nor could 
they have succeeded in pushing through the release of claims that had not 
even been asserted in the action they were settling. 


Hence, while idefendants' choice of New York well served their pur- 
pose of avoiding any ‘liability to stockholders, it was precisely the same 
kind of choice that the Breswick case condemned: 
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"It is highly important that the defendants not 
have the power to choose among the counsel repre- 
senting the stockholders the one with whom they will 
deal. Neither should they have power to halt the pro- 
gress of a case which is moving rapidly and construct- 
ively in one court by compelling the concentration of 
attention upon a settlement submitted in another where 
that settlement is not negotiated with the active parties 
to that case." 135 F. Supp. 397, 405. 


While Judge Walsh in Breswick recognized that the federal court 
could not enjoin proceedings in the state court, he put the defendants on 


notice that if the state court rendered a judgment approving a settlement 
obtained under these circumstances, he would enjoin them from pleading 
such a judgment as a bar to the federal suit. This case differs from the 
Breswick case in only one respect: Here, the state court judgment approv- 


ing the settlement was rendered while the propriety of defendants using 
that settlement to bar this action was under review in this Court. In its 
opinion of December 10, 1959, this Court held that it was not too late for 
the granting of relief prohibiting defendants from using the New York set- 
tlement as a bar to this action if the facts justify. 273 F.2d 820) 824. 


Judge Tamm completely disregarded that mandate of this Court. 
He did not consider whether defendants’ conduct in obtaining the New York 
settlement and obstructing this case was so inequitable as to bar them 
from using the New York settlement to prevent adjudication of their lia- 
bility here. Instead, he held that "plaintiffs before the Court have not 
established clear and satisfactory proof of actual fraud in the obtaining or 
in the issuance of the consent decree in New York." 


We respectfully submit that in withholding from the New York court 
facts regarding the transactions they were purporting to settle, and the facts 
surrounding the negotiation of the settlement, defendants did in fact de- 
fraud the New York court. But whether or not their presentation to the 
New York referee was so deceptive as to constitute "actual fraud," their 
conduct in exploiting the weakness and cupidity of the New York plaintiffs 
to their own advantage and the detriment of the Corporation was, clearly 
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inequitable within the meaning of Breswick v. Briggs and this Court's 
prior decision in this case. Whether or not the New York settlement 
and judgment would be res judicata if pleaded by parties to the New York 
case, who are not before this Court, these defendants are estopped by 
their own conduct from relying on it. 18 


CONCLUSION 


Appellants, therefore, respectfully submit that the decision below, 
sustaining the defendants' plea of res judicata and dismissing the complaint 
herein, should be reversed, and the case remanded to the District Court 
for trial on the merits of plaintiffs’ complaint, and that plaintiffs be granted 
leave to supplement that complaint so as to claim damages for the continu- 
ation of defendants’ unlawful course of conduct up to and including the date 
of trial. 


MILTON M. GOTTESMAN 


A. ALVIS LAYNE 
Attorneys for Appellants 


Pennsylvania Building 
Washington 4, D.C. 


October 12, 1961 


18 iis well settled that ''a decree giving equitable relief does not affect the judg- 
ment itselfbutonly bars the successful party from enforcing it or from taking ad- 
vantage of it because of his conduct in obtaining it." American Law Institute: Re- 
statement of Judgments, § 114, p. 547. See also Wells Fargo v. Taylor, 254 US. 

175; Western Union v. Tompa, 51 F.2d 1032 (2nd Cir. 1931). Hence, there is no 
issue before this Court as to whether the New York judgment itself is valid or in- 
valid. The only question is whether, under these circumstances as between these 
parties it may be relied on to bar the adjudication of defendants' liability in this 
action. 
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QUESTIONS PRESENTED 


' In the opinion of the individual appellees, the questions 
presented are: 


(1) May the appellants ignore the findings of fact made 
by the trial court and seek a trial de novo, in the absence 
of a showing that such findings are clearly erroneous? 


| (2) Are a final judgment of the Supreme Court of the 
State of New York confirming a settlement agreement in 
an action involving the same transactions and issues as 
are involved here and a release issued pursuant thereto to 
the individual appellees entitled to ‘‘full faith and credit”’ 
when the trial court has found, after a full hearing, that: 


(a) ‘“There was no fraud connected with the institu- 
tion, prosecution or settlement and court approval 
thereof of the New York action”’ 


(b) ‘‘There was no collusion connected with the in- 
stitution, prosecution or settlement and court ap- 
proval thereof of the New York action”’ 


(c) ‘There was no inequitable or unconscionable con- 
duct connected with the settlement and court ap- 
proval thereof of the New York action’’? 
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IV. The Appellants Have Completely Ignored the 
Requirements of Rule 32(8), FR.C.P., and 
Make No Attempt to Show the Findings of Fact 
Are ‘‘Clearly Erroneous’’ 
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STATUTES AND RULES 


United States Constitution, art. 4, §1 


Act of June 25, 1948 
c. 646, 62 Stat. 929, 28 U.S.C.A. § 1292 
c. 646, 62 Stat. 947, 28 U.S.C.A. § 1738 
c. 646, 62 Stat. 968, 28 U.S.C.A. § 2288 


Federal Rules of Civil Procedure 
ule 23 


MISCELLANEOUS 
65 Yale L.J. 543 (1956) 


IN THE 


United States Court of Appeals 


For rue Disraeicr or CotumBia Crecurr 


No. 16,572 


Juuros H. Rerres, Barer L. Beerz, Rosai ZamenBERe, 
Inznz Lossserc and Attan A. Mertz, 
Appellants, 
v. 


UnrversaL Marion Corporation, JaMES Muiianey, E. B. 


Gersert, ALEXANDER Rirrmaster and Marri Szcat, 
Appellees. 


BRIEF FOR APPELLEES 
MULLANEY, GERBERT, RITTMASTER AND SEGAL 


COUNTER-STATEMENT OF THE CASE 


Because appellants’ brief contains so many inaccuracies, 
unwarranted inferences, omissions and facts taken out of 
context, these appellees feel that a counter-statement of the 
case is necessary, in order to fairly present to this Court 
the issues involved on this appeal. 


The basic facts of this case are set out in detail in the 


Findings of Fact made by the court below (J.A. 416- 
421). Appellants’ brief entirely ignores the findings made 
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below and is essentially a re-argument of the allegations 
of the complaint and the various papers filed by the ap- 
pellants in this case, which, after full and complete hear- 
ing, the trial court refused to find to be the facts. 


Appellants are apparently seeking a trial de novo on 
the record of all the allegations and issues which were dis- 
posed of by the trial court contrary to their position. Such 
is precluded by the clear language of Bule 52 of the Fed- 
eral Rules of Civil Procedure, which provides in part: 


Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of 
the witnesses. 


Appellants do not expressly take the position that the 
trial court’s findings are ‘‘clearly erroneous’’ within the 
meaning of Rule 52. Nevertheless, they state the case in 
a manner which conflicts in all material respects with the 
facts as found. Appellants utterly ignore the fact that 
this case was heard by the trial court and that complete 
and exhaustive findings were made by that court. To sus- 
tain appellants’ arguments here would require this Court, 
in the absence of any showing that the findings are “<clearly 
erroneous’’, to disregard the unequivocal mandate of Rule 
52. When confronted by a similar request of the appel- 
lant in United States v. National Ass’n of Real Estate 
Boards, 339 U.S. 485, 495-96 (1950), the Supreme Court 
stated: 

It is not enough that we might give the facts an- 
other construction, resolve the ambiguities differently, 
and find a more sinister cast to actions which the Dis- 
trict Court apparently deemed innocent... . We are 
not given those choices, because our mandate is not 
to set aside findings of fact ‘‘unless clearly errone- 
ous’’. 


It is interesting to note that the appellants did not ob- 
ject to or seek to amend or modify the findings of the 
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trial court, as authorized by Rule 52(b) of the Federal 
Rules of Civil Procedure (J.A. 213). Yet these same 
appellants, on appeal, ignore the trial court’s findings 
while inaccurately stating that court’s position. Charac- 
teristic of this approach in the appellants’ brief are the 
following illustrations. The appellants charge ‘‘Judge 
Tamm, however, in defiance of this Court’s mandate, held 
that it was immaterial whether or not the New York plain- 
tiffs actually presented the issues raised in this action. 
....?? (Appellants’ Brief, p. 23). This is clearly inaccu- 
rate, as the trial court specifically found ‘‘The issues in 
this action and those in the New York stockholders’ deriva- 
tive action are identical.’’ (Finding of Fact 15, J.A. 418). 


In a further reflection on the trial court, appellants 
state, ‘‘Judge Tamm completely disregarded that mandate 
of this Court. He did not consider whether defendants’ 
conduct in obtaining the New York settlement ... was 
so inequitable as to bar them from using the New York 


settlement to prevent adjudication of their liability here.’’ 
(Appellants’ Brief, p. 49). Again, this charge is entirely 
unwarranted, as the trial judge specifically found ‘There 
was no inequitable or unconscionable conduct connected 
with the settlement and court approval thereof of the 
New York action.’’ (Finding of Fact 40, J.A. 421). 


The present stockholders’ derivative action was filed by 
the plaintiffs on October 11, 1957, (Finding of Fact 5, J.A. 
203). The plaintiffs at the time of the institution of this 
action were stockholders of Universal Marion Corporation, 
hereinafter referred to as Universal. None of the plain- 
tiffs acquired their stock prior to April 3, 1957, and plain- 
tiff Merine is no longer a stockholder.’ Universal was a 


10One of the transactions questioned in this action is the purchase by 
Universal of 100,000 shares of common stock of Merritt-Chapman & Scott 
Corporation under a contract dated January 1, 1957. It is obvious that the 
appellants, who acquired their Universal stock subsequent thereto, have no 
standing in regard to this transaction. Rule 23(b)(1), F.R.C.P. Further- 
more, appellant Merine has no standing to maintain the present action, as 
he is no longer a stockholder. 
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District of Columbia corporation and was merged into and 
became a Florida corporation on or about May 29, 1959. 
Appellees Mullaney and Gerbert have been officers and 
directors of Universal since August of 1956, while ap- 
pellees Rittmaster and Gerbert were directors from August 
1956 to April 1960 (Findings of Fact 1-4). The aforesaid 
findings are uncontroverted and are based on pre-trial 
stipulations agreed to by the parties (Plaintiffs’ Exhibit 
1, J.A. 275). 


On September 25, 1957, a stockholders’ derivative action 
was commenced in the Supreme Court of the State of 
New York, County of New York, by Angelo and Christine 
Esposito, entitled Esposito v. Segal, Index No. 13605-1957. 
This action was brought by the New York plaintiffs on 
behalf of all other stockholders of Universal similarly situ- 
ated. Thereafter, three additional stockholders of Uni- 
versal filed similar derivative complaints in the Supreme 
Court of the State of New York, County of New York. 
These New York stockholders’ derivative actions were con- 
solidated by order of the court on May 8, 1958. Universal 
was served in the New York action on September 25, 1957, 
and Rittmaster on October 7, 1957. Counsel for the de- 
fendants Louis E. Wolfson, Elkin B. Gerbert and James 
Mullaney entered their appearance on October 8, 1958, 
(Findings of Fact 6, 7, 9 and 10). The aforesaid findings 
of the trial court are based on the pre-trial stipulation 
agreed to by the parties (J.A. 276). 


The trial court found that the complaint in the present 
action seeks money damages from the individual defendant- 
directors as a result of certain transactions entered into 
by them on behalf of Universal, and that it likewise seeks 
injunctive relief. The court further found that the com- 
plaint in the New York stockholders’ action sought money 
damages on account of certain transactions entered into 
on behalf of Universal by its directors, and that it like- 
wise sought ‘‘such other and further relief as may be 
just and proper in the premises.”? The trial court far- 
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ther found that the transactions complained of and the 
issues raised in this action and the transactions com- 
plained of and the issues raised in the New York action 
are identical (Findings of Fact 11, 12, 14 and 15). Even 
a cursory analysis of the two complaints establishes that 
these findings are undoubtedly correct.2, Compare Reiter 
complaint (J.A. 7-13) with the Esposito complaint (J.A. 
109-132). 


Both actions are stockholders’ derivative actions by 
minority shareholders of Universal, brought on behalf of 
the individual plaintiffs and all other stockholders simi- 
larly situated (J.A. 7, 110). ‘The Reiter complaint seeks 
judgment for money damages and for an injunction against 
the defendants resulting from certain transactions which 
Universal carried out while allegedly under the control and 
domination of the ‘‘Wolfson defendants’? (J.A. 7-13). 
The Esposito complaint sought a judgment for money dam- 
ages and for such other and further relief as may be just 
and proper in the premises as a result of the same trans- 
actions (J.A. 131-132). 


The first transaction attacked in the Reiter complaint 
is the purchase by Universal from Mr. A. L. Savin and his 
sons of 250,000 shares of stock of Merritt-Chapman & 
Scott Corporation, hereinafter called Merritt, under agree- 
ments dated January 1, 1957, and July 1, 1957 (J.A. 9-10). 
The Esposito complaint likewise sought relief for the pur- 
chase by Universal of 250,000 shares of Merritt stock from 


2In addition to the trial court’s findings in this regard, another District 
Judge made similar findings in this case. In Reiter v. Universal Marion 
Corp., 178 F. Supp. 13, 15 (D.D.C. 1959), appeal dismissed as moot, 107 U.S. 
App. D.C. 6, 278 F.2d 820 (1960), the court stated: 


An examination of the complaints in the New York action and in 
the action in this Court indicates that, although the two pleadings are 
phrased differently because no two persons draw documents in the same 
phraseology, the transactions that are assailed and the relief prayed 
for are substantially the same. The claims for relief or the causes of 
action are, in effect, the same in both the New York and the District of 
Columbia swits. (Emphasis added) 
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Mr. A. I. Savin and his sons under agreements dated Janu- 
ary 1, 1957, and July 1, 1957 (J A. 115-122). 


Both complaints alleged that the purchase price of the 
entire 250,000 shares was at a price of $23 per share (J.A. 
9, 116). The Reiter complaint alleges that on January 1 
and July 1, 1957, the market prices of Merritt stock were 
$2034 and $1914 per share, respectively, (J.A. 9). The 
Esposito complaint alleges that the fair market value of 
Merritt stock on January 1, 1957, was $20.375 per share 
and on July 1, 1957, $19.25 per share (J.A. 117, 119). 


The Reiter complaint alleges that the board of Universal 
has been dominated by the ‘‘ Wolfson defendants’’ since 
some time prior to January 1, 1957, and that the ‘¢Wolfson 
defendants”? and the board together ‘have been engaged 
in a continuing concert of action to control the affairs of 
the defendant corporation . . .”’ (J.A. 8). It further al- 
leges that the sole reason that Universal purchased the 


Merritt stock from the Savins was because of this alleged 
domination and the effect of the acquisition was to give 
the ‘‘Wolfson defendants” through their direct holdings 
in Merritt and through their domination of Universal a 
more effective control of the corporate actions of Merritt 
than they would otherwise have had (J.A. 8-10). Similarly, 
the Esposito complaint alleges that in the latter part of 
1956 the ‘“Wolfson interests” and “Wolfson associates”’ 
entered into a ‘‘plan and conspiracy’? with the board of 
Universal to cause it to enter into these purchase agree- 
ments with the Savins (J.A. 115-116). The Esposito com- 
plaint likewise alleged that the purchase of this 250,000 
shares did not constitute a business venture of Universal 
but, on the contrary, was for the ‘‘benefit, profit and en- 
hancement of Merritt, Wolfson, the Wolfson interests, and 
the Wolfson associates’? (J.A. 119). 


In addition to attacking the acquisition of Merritt stock, 
the Reiter complaint alleges that the ‘‘Wolfson defend- 
ants’? caused Universal to purchase, under an agreement 
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dated July 15, 1957, substantially all of the assets of South- 
ern Pipe & Supply Company, a corporation which, it is 
alleged, is owned and controlled by the ‘‘Wolfson defend- 
ants’? and the Wolfson Family Foundation, Inc. (J.A. 10). 
The substance of this agreement as set out in the Reiter 
complaint called for the issuance by Universal of approxi- 
mately 171,300 shares of its common stock to the ‘‘ Wolfson 
defendants’? as payment for this acquisition (J.A. 10). 
For the purpose of this transaction the Universal stock 
was valued at $17 per share, whereas the complaint alleges 
that the market value of the Universal stock on July 15, 
1957, was $19.25 per share (J.A. 11). By virtue of the 
issuance of these shares of Universal stock to the ‘‘Wolf- 
son defendants’’, the Reiter complaint alleges that they 
increased their control of Universal from approximately 
28% to more than 38% (J.-A. 10-11). The Reiter com- 
plaint alleges that this action by Universal while under the 
domination and control of the ‘‘Wolfson defendants’? was 
a violation of fiduciary duty (J.A. 12). The Esposito 
complaint likewise challenges the validity of the acquisi- 
tion by Universal from the ‘‘Wolfson interests’? and the 
Wolfson Family Foundation, Inc., of substantially all of 
the assets of Southern Pipe & Supply Company (J.A. 
124-130). The Esposito complaint alleges that Wolfson 
and the ‘‘Wolfson interests’? by this transaction increased 
their holdings in Universal from 28.35% to 38.14% (J.A. 
111-112). 


The Esposito complaint alleges that the value of Uni- 
versal stock was fixed at $17 per share for the purpose of 
payment to the ‘‘Wolfson interests’? for the assets of 
Southern Pipe, whereas on July 31, 1957, when the agree- 
ment to purchase these assets was approved by the direc- 
tors of Universal, the fair market value of Universal stock 
was $20.75 per share (J.A. 126-127). The Esposito com- 
plaint also alleges that the sole reason for the acquisition 
of the assets of Southern Pipe was because of the domi- 
nation of the Universal board by the ‘‘Wolfson interests’’ 
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for the private benefit of Wolfson, the ‘‘Wolfson inter- 
ests’? and the ‘‘Wolfson associates’’, and at the expense 
of the corporation and the stockholders of Universal in 
violation of the fiduciary duties owed by Wolfson, the 
‘Wolfson interests’? and the board of Universal to Uni- 
versal and to its other stockholders (J.A. 130). 


The Esposito complaint seeks a money judgment for the 
corporation against the defendants and for ‘‘such other 
and further relief as may be just and proper in the prem- 
ises.?? (JA. 131-182). This complaint also seeks reason- 
able attorneys’ fees, costs and disbursements, and reason- 
able accounting fees (J.A. 132). The Reiter complaint 
seeks a money judgment for the corporation, and prays 
for injunctive relief against the corporation and the ‘‘Wolf- 
son interests’? in addition to counsel fees and costs (JA. 
12-13). 


Under New York law, the plaintiffs in the Esposito ac- 
tion were entitled to seek amd could obtain equitable re- 


lief, including injunctive relief, under the prayer for a 
general relief if the evidence so warranted (Finding of 
Fact 13). This finding is based upon the uncontradicted 
testimony of Mr. Bruce A. Hecker, a member of the New 
York bar (J.A. 336-337), and the relevant provisions of 
section 111 of the New York Civil Practice Act and Rule 
166, Rules of Civil Practice (Defendants’ Exhibit 21). 


It is uncontroverted that the plaintiffs’ counsel in this 
action served interrogatories on the corporation and in- 
dividual defendants and served motions to produce on 
them. Whereas, in the New York action, the plaintiffs’ 
counsel took depositions before trial of some of the indi- 
vidual defendants and requested and obtain production of 
documents. On November 20, 1958, at the calendar call 
of this case, counsel for the plaintiffs advised that they 
were ready for trial. However, on March 14, 1960, the 
same counsel filed a motion for production and inspection 
of numerous documents, and on February 21, 1961, served 
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93 ‘Requests for Admissions of Fact’. (Findings of Fact 
16 and 17). These findings are based upon the docket 
entries in this proceeding (J.A. 203-213), the testimony of 
New York counsel (J.A. 333-335, 341-343), and one of 
plaintiffs’ exhibits (Plaintiffs’ Exhibit 43), and pre-trial 
stipulations. 

In January of 1959, counsel for the plaintiffs in the 
Esposito action began negotiating with counsel for the 
defendants to determine whether a settlement could be 
negotiated. These settlement negotiations were conducted 
at arms’ length, with each side endeavoring to obtain the 
best possible terms and conditions. Agreement was finally 
reached toward the end of January, 1959. The terms and 
conditions of this settlement were reduced to writing in 
a Stipulation of Settlement dated February 13, 1959, 
which was contingent upon court approval thereof (Find- 
ings of Fact 19 and 21). These findings are based upon the 
testimony of New York counsel who participated in the 
settlement negotiations (J-A. 284-286, 299, 302-303 and 327- 


329), and the Stipulation of Settlement dated February 
13, 1959, which was introduced in evidence as Defendants’ 
Exhibit 2 (J.A. 91-99). 


Counsel for the plaintiffs in this action were fully and 
adequately informed of the negotiation proceedings in 
the New York action and were invited and urged to par- 
ticipate therein. They likewise were fully informed as 
to the conclusion of the settlement of the New York action 
and the terms and conditions thereof (Findings of Fact 20 
and 22). Mr. Shapiro, general counsel for the New York 
plaintiffs, kept Mr. Gottesman, counsel for the plaintiffs in 
this action, completely advised as to all developments 
concerning the settlement negotiations, as evidenced by 
extensive correspondence (Plaintiffs’ Exhibits 31, 32, 33 
and 34; Defendants’ Exhibit 16, appearing at J.A. 73, 74, 
75, 87 and 89; J.A. 444-447). 


Pursuant to New York custom and decisional law, the 
Stipulation of Settlement was submitted to the New York 
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Court for approval (Finding of Fact 23). This finding is 
based upon the testimony of appellants’ witness Shea, a 
New York attorney, (J.A. 295-296). 


The New York Court referred the Stipulation of Settle- 
ment to a referee, the Honorable Louis A. Valente, a re- 
tired Justice of the Supreme Court of New York to deter- 
mine whether the settlement was “fair, reasonable and 
adequate’? and ‘‘whether the proposed settlement was nego- 
tiated at arms’ length and in good faith.” The order 
also provided that notice of the reference be given to 
counsel for the plaintiffs in this proceeding, and such 
notice was given (Findings of Fact 4 and 25). The order 
of reference referred to in these findings was introduced 
as Defendants’ Exhibit 3 (J.A. 102). Counsel for plain- 
tiffs in this action acknowledged notice of the reference 
of the New York action to the Referee (J.-A. 145; J.A. 304; 
J.A. 448). 


When counsel for the plaintiffs in the present proceed- 
ing did not appear at the hearing on the reference in the 
New York action on March 18, 1959, the Referee adjourned 
that hearing until March 20, 1959, in order to afford coun- 
sel for the plaintiffs in this proceeding an additional op- 
portunity to participate, and ordered counsel for the New 
York plaintiffs to inform counsel for the plaintiffs in the 
present proceeding of his action. This notification was 
given by telephone on March 18, 1959, from the Referee’s 
chambers and confirmed by letter of the same date (Find- 
ing of Fact 26). This finding is based upon the transcript 
of proceedings before the Referee (J.A. 452-454) and De- 
fendants’ Exhibits 17 and 18 (J.A. 155-156). 


After hearing extensive testimony and receiving docu- 
mentary evidence, the Referee in the New York action 
found the proposed settlement to be ‘fair, reasonable and 
adequate’? and to have been ‘‘negotiated at arms’ length 
and in good faith’’ and recommended that it be approved 
and confirmed (Finding of Fact 27). The entire transcript 
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of proceedings before the Referee was introduced in evi- 
dence as Defendants’ Exhibit 4 and is reproduced in its 
entirety as Volume III to the Joint Appendix in this case 
(J.A. 423-566). This transcript shows, in addition to the 
testimony before the Referee, that 50 exhibits were intro- 
duced in evidence (J.A. 566). The Referee’s careful and 
considered report was introduced in evidence as Defend- 
ants’ Exhibit 5 (J.A. 176-198), and contains the basis for 
the aforesaid finding. 


Pursuant to an order of the New York Court, notice 
was given to all stockholders of Universal of a hearing 
that was to be held on June 22, 1959, to determine whether 
the Referee’s report should be confirmed and judgment 
entered thereupon. The terms of the notice were pre- 
seribed by the New York Court and provided full and 
adequate information as to the terms of the settlement. 
Likewise, the order provided that specific notice be given 
to counsel for plaintiffs in this proceeding. Such notice 
was given and acknowledged (Finding of Fact 28). The 
order of the New York Court upon which this finding is 
based was introduced in evidence as Defendants’ Exhibit 
6 (J.A. 395). Likewise, the affidavit of the Secretary of 
Universal, to which was attached the printed notice to 
stockholders informing them of the settlement hearing, 
was introduced in evidence as Defendants’ Exhibit 8 (J.A. 
397). Defendants’ Exhibit 20, which is a letter from plain- 
tiffs’ counsel in this proceeding to Justice Aurelio, ac- 
knowledges receipt of the notice of hearing (J.A. 413). 


On June 22, 1959, the New York Court conducted a 
hearing to determine whether the Referee’s report should 
be confirmed and whether judgment should be entered 
thereupon, and on July 17, 1959, the New York Court 
entered judgment confirming the Referee’s report, ap- 
proving the settlement as ‘‘fair, reasonable and adequate’’, 
and dismissing the New York action with prejudice (Find- 
ings of Fact 29 and 30). These findings are based on De- 
fendants’ Exhibits 9 and 12 (J.A. 398; J.A. 406). 
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Both the Referee and the New York Court were fully 
advised of the pendency of the present action in the Dis- 
trict of Columbia and its status. Likewise, both were ad- 
vised of the objections of plaintiffs’ counsel in the instant 
proceeding to the conswmmation of the settlement (Find- 
ing of Fact 31). This finding is based upon the corre- 
spondence which Mr. Gottesman, appellants’ counsel in 
this proceeding, sent to both the Referee and to the New 
York Court. In this correspondence, he included copies 
of all relevant pleadings in the present proceeding, which 
were introduced in and became part of the record of the 
New York Court, and presented his objections to the con- 
summation of the New York settlement (Defendants’ Ex- 
hibits 19 and 20, J.A. 145 and 413). Both the Referee and 
the New York Court gave consideration to Mr. Gottesman’s 
position and the posture of this proceeding (J.-A. 179-182; 
J.A. 406; J.A. 409; JA. 425-427; and J.A. 447-451). 


The aforesaid judgment was not appealed from and 


became final. Pursuant to the terms of the Stipulation of 
Settlement, as confirmed by the New York Court, Uni- 
versal granted its release to the individual appellees in 
this action from any claim or cause of action alleged in 
the case of Esposito v. Segal, Index No. 13605/57, and 
any and every matter, claim or cause of action arising out 
of or in connection with any transaction referred to in said 
case (Findings of Fact 32 and 33). The aforesaid findings 
are based on the release which was introduced in evidence 
as Defendants’ Exhibit 13 (J.A. 411), and this Court has 
recognized that the New York judgment is final. Reiter v. 
Universal Marion Corp., 107 US. App. D.C. 6, 9, 273 F.2d 
820, 823 (1960). 


The New York stockholders’ derivative actions were bona 
fide suits filed by the New York plaintiffs on behalf of 
Universal. They stated causes of action which could have 
been tried in the New York Court had the case not been 
settled, and counsel for the plaintiffs therein prosecuted 
the action vigorously and diligently (Findings of Fact 8, 
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18 and 34). In making these findings, the trial court. had 
heard the testimony of Mr. Shapiro, general counsel for the 
New York plaintiffs, who was appointed by the New 
York Court to that position (J.A. 301). In’ addition 
thereto, he heard the testimony of Mr. Nemser, one of the 
counsel for the New York plaintiffs (J.A. 325). Mr. Sha- 
piro testified extensively as to his conduct of the New York 
case, and stated that this action was triable (J.A. 305). 
Mr. Shapiro had taken the depositions of two of the New 
York defendants and secured production of documents 
(J.A. 418) and had acquired answers to interrogatories 
which Mr. Gottesman had obtained in this action (J.A. 
277; J.A. 443). Mr. Shapiro further testified as to his 
extensive negotiating sessions with counsel for the de 
fendants which culminated in settlement of the New York 
action (J.A. 297-305). Mr. Nemser likewise testified to 
these negotiating sessions (J.A. 326-329), as did counsel for 
the New York defendants (J.A. 284-287). The trial court 
also had before it the entire New York Court file (J.A. 241). 


Finally, both the New York Referee and Mr. Justice 
Aurelio of the Supreme Court of the State of New York 
found no fault with the conduct of plaintiffs’ counsel and 
approved their settlement of the case (J.A. 176; J.A. 408). 


Contrary to the appellants’ assertion in this Court, the 
trial court specifically found that no material or relevant 
facts bearing on the New York action were concealed or 
deliberately withheld from the Referee or the New York 
Court (Finding of Fact 37). In making this finding, the 
trial court had before it the extensive transcript of proceed- 
ings before the Referee (J.A. Vol. III), the Referee’s report 
(J.A. 176-198), the entire New York Court file (JA. 241) 
and the transcript of proceedings before Justice Aurelio 
(J.A. 398). In addition thereto, Mr. Hecker, defendants’ 
trial counsel in New York, testified that under New York 
procedure it was not the defendants’ obligation to produce 
any documents in the hearing before the Referee and that 

‘this was properly for the plaintiffs’ counsel (J.A. 344). 
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Mr. Shapiro, plaintiffs’ counsel, testified he never saw the 
documents, which are referred to by the appellants as hav- 
ing been concealed or withheld from the Referee (J.A. 
314-315). 


Aside from the substantial evidence supporting the trial 
court’s findings on this point, the appellants do not point 
to one material or relevant fact which was deliberately 
withheld or concealed. Appellants devote one whole sec- 
tion of their argument to this point. Characteristic of the 
misstatements in this section is the charge that the de- 
fendants withheld a ‘‘key document’’ from the Referee, 
namely a contract of July 22, 1955, which showed that 
Merritt had the right of first refusal to acquire Savin’s 
stock, and that Mr. Rittmaster did not tell the Referee that 
Merritt’s board had waived this right. (Appellant’s Brief, 
pp. 32 and 33). In fact, there was introduced before the 
Referee as Exhibit 44 the minutes of a special meeting of 
the board of Merritt which shows that Merritt waived its 
rights, under the contract of July 22, 1955, to acquire the 
Savin stock (J.A. 475). This exhibit was likewise intro- 
duced in the present proceeding as Plaintiffs’ Exhibit 13 
and printed in part in the Joint Appendix (J.A. 368). This 
exhibit clearly shows, contrary to appellants’ contentions, 
that the Referee had before him the knowledge that the 
contract of July 22, 1955, gave to Merritt the right of first 
refusal to acquire the Savin stock and that Merritt had 
waived this right, and the Referee specifically commented 
on this fact in his report (J.A. 186). 


The trial court found that counsel for the New York 
plaintiffs properly protected the rights of Universal and 
did in good faith negotiate a settlement of the New York 
action and presented said settlement to the New York 
Court for approval. The court further found that no 
scheme or conspiracy existed between the New York plain- 
tiffs and their counsel and the New York defendants and 
their counsel to fraudulently or collusively settle the New 
York action and that there was no fraud or collusion con- 
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: nected with the institution, prosecution, or settlement and 
‘ court approval thereof of the New York action. Finally, 

the court found that there was no inequitable or un- 
' concionable conduct connected with the settlement and 

court approval thereof of the New York action (Findings 
' of Fact 35, 36, 38, 39 and 40). These findings are abun- 
| dantly supported by the evidence. Indeed, two other re- 
: spected judges had previously made the same findings 
affirming the New York settlement—the New York Referee 
/ and Justice Aurelio both found that the settlement was 
“fair, reasonable, and adequate’’ and to have been ‘‘nego- 
' tiated at arms’ length and in good faith” (J.A. 177, 198; 
J.A. 408-410). 


The trial court heard the testimony of the various coun- 
| sel who had negotiated the New York settlement on behalf 
of all parties and had the entire record of the New York 
' Court before it in making these findings. All counsel 
' specifically denied that there was any frand or collusion 
in regard to the New York action or the settlement thereof 


i and stated that, in view of the appellants’ charge of this 
' conduct, they felt it incumbent upon themselves to appear 
i in this proceeding in order to rebut these serious charges 
' reflecting upon their professional integrity (J.A. 286-287; 
J.A. 309-310; J.A. 329; J.A. 337). 


After the New York judgment confirming the Stipulation 
i of Settlement had become final, the individual appellees, 
with leave of the court, filed a supplemental answer which 
' pleaded the affirmative defenses of res judicata and release 
i (J.A. 219-220). Appellants’ counsel in this proceeding, 
prior to the New York settlement, had cooperated with the 
' New York counsel (J.A. 298) and had never charged them 
i with fraud or collusion (J.A. 310). It was only after the 
| settlement was approved and the appellees filed their sup- 
' plemental answer, that such charges were made. 


| It was on the basis of the foregoing facts, as found by 
the trial judge, that the court entered judgment for the 
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individual appellees, holding that the New York judgment 
and release issued pursuant thereto was entitled to full 
faith and credit and barred the prosecution of the present 
action. 


STATUTES INVOLVED 
United States Constitution, art. 4, §1: 


Fall Faith and Credit shall be given in each State 
to the public Acts, Records, and Judicial Proceedings 
of every other State. And the Congress may by gen- 
eral Laws prescribe the Manner in which such Acts, 
Records, and Proceedings shall be proved, and the 
Effect thereof. 


Act of June 25, 1948, c. 646, 62 Stat. 947, 28 U.S.C.A. 
§ 1738: 


State and Territorial statutes and judicial proceedings; full 
faith and credit 


The Acts of the legislature of any State, Territory, or 
Possession of the United States, or copies thereof, shall 
be authenticated by affixing the seal of such State, 
Territory or Possession thereto. 


The records and judicial proceedings of any court 
of any such State, Territory or Possession, or copies 
thereof, shall be proved or admitted in other courts 
within the United States and its Territories and Pos- 
sessions by the attestation of the clerk and seal of the 
court annexed, if a seal exists, together with a certifi- 
cate of a judge of the court that the said attestation 
is in proper form. 


Such Acts, records and judicial proceedings or 
copies thereof, so authenticated, shall have the same 
full faith and credit in every court within the United 
States and its Territories and Possessions as they have 
by law or usage in the courts of such State, Territory 
or Possession from which they are taken. 
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SUMMARY OF ARGUMENT 


The full faith and credit clause of the United States 
Constitution and the Act of Congress passed pursuant 
thereto require the courts of this jurisdiction to give a New 
York judgment the same effect that it would have in New 
York. Under New York law, a final judgment in a stock- 
holders’ derivative action and a release issued pursuant 
thereto bar further litigation of the underlying causes of 
action by other stockholders of the corporation. Thus 
the Esposito judgment and release issued pursuant thereto 
are a bar to the present proceeding. 


The attempt of the appellants to circumvent the effect 
of the Esposito judgment is without merit. The factual 
premises on which the appellants base their legal argu- 
ments were decided by the trial court contrary to their 
contention, and their legal arguments are not supported by 
New York law. 


There is no requirement under New York law that the 
identical issues and relief be sought in two actions in 
order that a judgment in one is res judicata as to the other. 
All that New York law requires is that the substantial and 
determinative facts in each action be generally similar. 


The appellants do not sustain the heavy burden of proof 
imposed upon them in their collateral attack on the 
Esposito judgment by ‘‘clear and satisfactory’’ evidence. 
The only grounds recognized in New York to support a 
collateral attack on a final judgment are (1) lack of juris- 
diction, or (2) extrinsic fraud. The appellants neither 
alleged nor proved either of these grounds. 


In addition to the presumption of regularity that must 
be accorded the Esposito judgment, both the New York 
Referee and the New York Court held that there was no 
fraud or collusion in the settlement of the Esposito action 
and that the settlement was ‘‘negotiated at arms’ length 
and in good faith’? and was ‘‘fair, reasonable and ade- 
quate’’. Therefore, the very issues, which the appellants 
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now attempt to raise, were decided in New York, contrary 
to their present contention. Consequently, appellants are 
precluded as a matter of law from re-litigating these issues 
here. 


There was no inequitable conduct connected with the 
settlement of the Esposito action, as found both by the trial 
court and in the New York proceedings. Furthermore, the 
appellants were given every opportunity to participate in 
the settlement negotiations of the Esposito action and the 
judicial proceedings which approved that settlement. The 
New York Court and Referee were fully advised of the 
appellants’ present contentions and gave careful considera- 
tion to the status of this action before entering judgment 
in the Esposito action. 


The decision of the District Court in Breswick & Co. v. 
Briggs, 135 F. Supp. 397 (S.D.N.Y. 1955), relied on by 
appellants, is inapplicable, because here appellants’ counsel 
was given every opportunity to participate in the settle- 


ment negotiations, whereas in Breswick the settlement was 
negotiated ‘‘behind the back’? of plaintiff’s attorney in the 
Federal court. The Breswick decision further is legally 
unsound for the following reasons: 


(1) The cases relied on by the court were decided prior 
to the Erie doctrine and under a different Judicial Code 
provision; 

(2) The anti-injunction statute, 28 U.S.C.A. § 2288, pre- 
cluded the relief granted by the District. Court; 


(3) The New York state courts do not recognize the 
grounds upon which the District Court granted relief in 
Breswick. 


The appellants have attempted, under the guise of this 
appeal, to re-litigate fact issues determined by the trial 
court contrary to their contentions. Appellants have com- 
pletely ignored the Findings of Fact of the trial court and 
have not even attempted to sustain the heavy burden im- 
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posed by Bule 52(a), F.R.C.P., of showing that these find- 
ings are clearly erroneous. 


It is submitted that the Findings of Fact and Conclusions 
of Law of the trial court are correct and, therefore, the 
judgment appealed from should be affirmed. 


ARGUMENT 
L 

THE FULL FAITH AND CREDIT CLAUSE REQUIRES COURTS OF THIS 

JURISDICTION TO HOLD THAT THE ESPOSITO JUDGMENT BARS 

LITIGATION OF THIS ACTION 

The United States Constitution, art. 4, §1, and the Act 
of June 25, 1948, c. 646, 62 Stat. 947, 28 U.S.C.A. § 1738, 
require the courts of this jurisdiction to give ‘full faith 
and credit’? to the New York judgment in the Esposito 
case. As this Court recently stated, ‘‘The full faith and 
credit clause of the Constitution of the United States, art. 
4, §1, requires that the courts here give the decree exactly 
the same force and effect that it has in the state where it 


was rendered.”? Smith v. Smith, 109 U.S. App. D.C. 367, 
370, 288 F.2d 151, 154 (1961). 


Thus, it is necessary to look to the law of New York 
to determine the effect of the Esposito judgment, and the 
same effect must be given to the judgment here even 
though it would ‘‘override the laws and policy of the 
[local] forum....’? Magnolia Petroleum Co. v. Hunt, 320 
U.S. 430, 441 (1943). 


Under New York law a final judgment in one suit bars 
another action in New York if the substantial and deter- 
minative facts in the two cases are not materially different 
and if the causes of action are similar. Grant v. Greene 
Consolidated Copper Co., 169 App. Div. 206, 154 N.Y. Supp. 
596 (1915), aff’d., 223 N.Y. 655, 119 N.E. 1046 (1918). 


Grant was a stockholders’ derivative suit in which the 
plaintiffs attempted to assert a cause of action allegedly 
belonging to the corporation after another suit on a dif- 
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ferent theory and seeking different relief, but alleging sub- 
stantially the same facts had been pursued to judgment. 
The court held that the first judgment was a bar to the 
second action and stated the principles which have gov- 
erned the doctrine of res judicata in New York to the 
present time stating at 154 N.Y. Supp. at 603: 


Assuming that the corporation was a party to such 
other action (as it necessarily was), there can be no 
doubt that plaintiff is bound the same as if he had 
himself been plaintiff. In other words, plaintiff 1s 
bound by a judgment upon a similar cause of action 
in favor of a stockholder, whether the action pur- 
ported to be brought in behalf of all other stockholders 
or not, the same as he would be bound by a judgment 
on similar issues against the corporation itself. (Em- 
phasis added) 


There can be no question that the Reiter and Esposito 
complaints involved the same transactions, as found by 
the trial court, and that the substantial and determinative 


facts in each action were not materially different, conse- 
quently the New York judgment is a bar to the present 
proceeding. 

Nor is the result any different because the judgment in 
the Esposito action was based on a stipulation of settle- 
ment. Such a judgment must be given res judicata effect 
under New York law. Gerith Realty Corp. v. Normandie 
Nat’l Securities Corp., 154 Mise. 615, 276 N.Y. Supp. 655 
(1933), aff’d., 241 App. Div. 717, 269 N.Y.S. 1007 (1934); 
aff’d., 266 N.Y. 525, 195 N.E. 183 (1935); Milvy v. Sperry 
Corp., 36 N.Y.S. 2d 881 (1939). 


Under New York law a final judgment in one stock- 
holders’ derivative action operates as res judicata in all 
suits and bars further litigation on the underlying causes 
of action. Stella v. Kaiser, 218 F.2d 64 (2d Cir. 1954), 
cert. denied, 350 U.S. 835 (1955) ; Dana v. Morgan, 232 Fed. 
85, 89-90 (2d Cir. 1916); Ratner v. Paramount Pictures, 
Inc., 6 F.B.D. 618 (S.D.N.Y. 1942). 
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In Stella v. Kaiser, supra, the court applying New York 
law held that a judicially confirmed settlement of a prior 
stockholders’ derivative action is res judicata of the liabil- 
ity of the defendant directors, who were parties to the 
litigation, and is binding on all stockholders of the cor- 
poration. The court further held that the release issued 
pursuant to the settlement bars litigation against any di- 
rector named in said release. 


Thus, the Esposito judgment bars this litigation. As the 
Supreme Court said in Magnolia Petroteum Co. v. Hunt, 
320 U.S. at 439: 


These consequences flow from the clear purpose of 
the full faith and credit clause to establish through- 
out the federal system the salutary principle of the 
common law that a litigation once pursued to judg- 
ment shall be as conclusive of the rights of the parties 
in every other court as in that where the judgment 
was rendered, so that a cause of action merged in a 
judgment in one state is likewise merged in every other. 
(Emphasis added) 


m 


CONTRARY TO APPELLANTS’ ARGUMENT, THE ESPOSITO 
JUDGMENT WOULD BAR THE PRESENT ACTION IN A NEW 
YORK STATE COURT 


Appellants’ argument that the New York judgment 


should not be given res judicata effect can be summarized as 
follows: 


L. The Issues Raised by This Action Were Not Pre- 
sented in the New York Case and None of the 
Relief Sought Here Was Obtained There. 


IL. The New York Court’s Approval of the Esposito 
Settlement Was Fraudulently Obtained. 


III. The Esposito Settlement Was the Result of the De- 
fendants’ Inequitable Collaboration With the New 
=e pankes (Appellants’ Brief Argument I, 
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The basic fallacy in these arguments is that the factual 
premises on which they rest are not supported by the evi- 
dence, and the trial court found each fact to the contrary. 
The trial court found the transactions and issues in the 
two actions to be identical (Findings of Fact 14 & 15, J.A. 
418). It found that the appellants here sought money 
damages and injunctive relief and that in the New York 
action the plaintiffs sought money damages and could 
have obtained injunctive relief if warranted by the facts 
(Findings of Fact 11, 12 & 13, J .A. 417). The trial court 
further found that there was no fraud or collusion con- 
nected with the institution, prosecution and settlement and 
court approval thereof of the New York action, nor any 
inequitable or unconscionable conduct connected with the 
settlement and court approval (Findings of Fact 38, 39 & 
40, J.A. 421). Thus there is no factual support for appel- 
lants’ legal arguments. 


Aside from the lack of factual support, however, it is 
submitted that the appellants’ arguments are incorrect as 


a matter of law, as will be hereafter demonstrated. 


A. Under New York Law, the Esposito Judgment Would Bar This 
Action, Inasmuch as the Substantial and Determinative Facts 
in Each Are Similar 

First, appellants argue that the issues and relief sought 
were not identical in the two actions, and, therefore, the 

New York judgment is not a bar. Apart from the fact 

that the trial court found the facts to be to the contrary, 

it is submitted that in New York this legal argument does 
not affect the application of res judicata. There is no 
requirement under New York law that the identical issues 
be litigated or that the identical relief be sought or that 
the identical theory of recovery be used as contended by 
appellants. It is sufficient if the ‘‘substantial and deter- 
minative facts on which the several plaintiffs in the re- 
spective actions relied for relief are not materially dif- 
ferent”? Grant v. Greene Consolidated Copper Co., su- 
pra, 154 N.Y. Supp. at 604. 
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The fact that different relief is sought against different 
parties in the two actions does not preclude the application 
of res judicata where the legal questions involved in both 
actions are essentially the same. Cohen v. Dana, 83 N.Y.S. 
24 414 (1948), aff’d., 275 App. Div. 723, 87 N.Y.S. 2d 614, 
aff’d., 300 N.Y. 608, 90 N.E. 2d 65 (1949). Nor does the 
fact that different relief can be granted preclude the ap- 
plication of full faith and credit. See Connolly v. Bell, 
309 N.Y. 581, 592-95, 182 N.E.2d 852, 857-59 (1956). 
One court has phrased it that the res judicata effect does 
not depend on ‘‘the arguments presented by the parties in 
the first suit,”’ nor the ‘‘legal theory”’ advanced, nor the 
‘ground of relief.”? Miller v. National City Bank of N.Y., 
166 F.2d 723, 726-27 (2d Cir. 1948). See Frost v. Bankers 
Commercial Corp., 195 F.2d 505, 507 (2d Cir. 1952). 


This court has recognized the foregoing principle in its 
recent decision in the case of Smith v. Smith, 109 U.S. App. 
D.C. 367, 370, 288 F.2d 151, 154 (1961), where it said: 


It is clear that under Florida law res judicata bars 
litigation of issues which might have been raised in 
a prior suit between identical parties and involving 
the same cause of action. (Emphasis added) 


This is also the law of New York. A judgment, once 
entered, is ‘‘final and conclusive upon all matters which 
might have been litigated and decided in the action and as 
to matters which might have been urged as a defense in 
that action.’? Hull v. Hull, 225 N.Y. 342, 353-54; 122 N.E. 
252, 256 (1919); Gerith Realty Corp. v. Normandie Nat’l 
Securities Corp., 266 N.Y. 525, 526, 195 N.E. 183, 184 (1935) 
(‘‘every issue raised in this action could have been raised 
in the prior action’’); Dana v. Morgan, 232 Fed. 85, 89 (2d 
Cir. 1916). 

The famous statement of the then Chief Judge Cardozo 
in Schuylkill Fuel Corp. v. B. & C. Nieberg Realty Corp., 
250 N.Y. 304, 306-07, 165 N.E. 456, 457 (1929) is in point: 


A judgment in one action is conclusive in a later one, 
not only as to any matters actually litigated therein, 
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but also as to any that might have been so litigated, 
when the two causes of action have such a measure of 
identity that a different judgment in the second would 
destroy or impair rights or interests established by 
the first. 


This principle has been universally followed. See 
Statter v. Statter, 2 N.Y.2d 668, 143 N.E. 2d 10 (1957). 


Both the Reiter and Esposito complaints charged the 
directors with a breach of their fiduciary duty to Universal 
in entering into the Savin and Southern Pipe transac- 
tions. In addition to the trial court, another District 
Judge, when another phase of this case was before him, 
held that ‘‘the causes of action are, in effect, the same in 
both the New York and the District of Columbia suits”’, 
Reiter v. Universal Marion Corp., 173 F. Supp. 13, 15 
(D.D.C. 1959), and this Court, in an earlier opinion, stated 
the suits ‘‘rais[e] generally similar issues.”? Reiter v. 
Universal Marion Corp., 107 U.S. App. D.C. 68, 273 F.2d 
820, 822 (1960). Thus, as the ‘‘substantial and determina- 
tive facts presented by each complaint are not materially 
different’? and the causes of action are similar and gen- 
erally similar issues are raised, under New York law the 
Esposito judgment is a bar to the present action. As one 
court put it, in sustaining a res judicata defense to a class 
action, ‘“‘the same wrongful acts and transactions .. . 
are alleged in each. The issues in both actions concern the 
same alleged wrongful mismanagement”’, Koblitz v. Balti- 
more & O. R.R., 164 F. Supp. 367, 370 (S.D.N.Y. 1958), 
aff’d., 266 F.2d 320 (2d Cir.), cert. demied, 361 U.S. 830 
(1959) ; and see Williamson v. Columbia Gas & Elec. Co., 
186 F.2d 464 (3d Cir. 1950), cert. denied, 341 U.S. 921 
(1951). Also in Miller v. National City Bank of N.Y., 
supra, the court said, 166 F.2d at 727: 


To be successful, a claimant must state facts which 
constitute a cause of action by establishing the un- 
lawful violation of a right. Under the facts before 
both the state court and the district court, we can see 
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only one possible, unlawful act, namely, the breach 
of a fiduciary duty... . Therefore, appellant must be 
bound by the state court decision on that cause of 
action, although here he asserts a different ground of 
relief. (Emphasis added) 


Subject to Collateral 


Appellants further contend that the New York judg- 
ment is not a bar to this proceeding, because the court 
approval of the New York settlement was fraudulently ob- 
tained and was a result of inequitable collaboration be- 
tween the New York defendants and the plaintiffs. Again, 
it is pointed out that the District Court found the facts to 
the contrary. Aside from this, however, it is apparent 
from examining the legal basis of these arguments that 
they are incorrect under New York law. 


By these charges, appellants seek to collaterally attack 
the New York judgment. However, if the judgment is se- 
cure in New York against collateral attack, the courts of 
the District of Columbia must give it full faith and credit. 
Durlacher v. Durlacher, 123 F.2d 70 (9th Cir. 1941), cert. 
denied, 315 U.S. 805 (1942). Furthermore, this Court has 
recognized that a presumption of regularity attends the 
judgment of a court in a collateral attack made on it. 
McKinney v. United States, 93 U.S. App. D.C. 222, 224, 208 
F.2d 844, 847 (1953). This is likewise the law of New 
York. In re Wade’s Will, 270 App. Div. 712, 723-24, 61 
N.Y.S.2d 16, 25-26 (1946), aff’d., 296 N.Y. 244, 72 N.H.2d 
306 (1947). 


Additionally, a party seeking to collaterally attack a 
final judgment has the burden of proof and if the attack is 
for fraud, there must be clear and satisfactory proof of 
actual and not constructive fraud. Swidler v. Knock- 
long Corp., 305 N.Y. 527, 536, 114 N.E.2d 25, 29 (1953), 
cert. denied, 347 U.S. 917 (1954). 
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It is against this legal background that the appellants’ 
legal argument must be examined to determine if they 
have sustained their burden of proof and overcome the 
presumption of regularity of the New York judgment, so 
that a collateral attack would be allowed in New York. 


The only grounds available to collaterally attack a final 
judgment in New York are (1) that the first forum did 
not have jurisdiction over the parties or the subject mat- 
ter, or (2) that the judgment was procured by extrinsic 
fraud. Swidler v. Knocklong Corp., supra; Marcus v. 
Marcus, 194 Mise. 464, 90 N.Y.S.2d 830 (1949); Gerith 
Realty Corp. v. Normandie Nat’l Securities Corp., supra, 
p. 20. 


Appellants do not question the jurisdiction of the New 
York Court in the Esposito case, and there is, of course, 
a presumption of jurisdiction. Cook v. Cook, 342 U.S. 126, 
128 (1951); Milliken v. Meyer, 311 U.S. 457, 462 (1940) ; 
In re Adoption of a Minor, 94 U.S. App. D.C. 131, 183, 214 


F.2d 844, 846 (1954). Furthermore, Justice Valente, the 
New York Referee, carefully considered the question of 
jurisdiction and determined that the New York Court did 
have jurisdiction, which holding was approved by Justice 
Aurelio (J.A. 181; J.A. 408). 


The only other ground which will sustain a collateral 
attack on a final judgment under New York law is that 
the judgment was procured by extrinsic fraud. In this 
regard, it is necessary to distinguish between ‘‘extrinsic 
fraud’, which will vitiate a judgment, and ‘‘intrinsic 
fraud’’, which will not. This Court in Fidelity Storage Co. 
v. Urice, 56 App. D.C. 202, 12 F.2d 143 (1926), defined 
the two types of fraud. It held in that case that ‘‘extrinsic 
fraud’’ is fraud that prevents the unsuccessful party from 
exhibiting his case fully, while ‘‘intrinsic fraud’’ is fraud 
in any matter that was presented and considered in the 
judgment assailed. 
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The chief grounds relied on by the appellants to support 
their collateral attack is that Mr. Rittmaster, one of the 
defendants in the New York action, testified falsely, and 
that certain documents were withheld from the New York 
Court. Of course, the findings of fact refute these charges. 
However, even if they were true, they do not assert a 
ground which would permit a collateral attack on the 
judgment. The Supreme Court nearly a hundred years 
ago said in United States v. Throckmorton, 98 U.S. 61 
(1878) : 

... the doctrine is equally well settled that the court 
will not set aside a judgment because it was founded 
on a fraudulent instrument or perjured evidence, or 
for any matter which was actually presented and con- 
sidered in the judgment assailed. 


In MacKay v. McAlexander, 268 F.2d 35, 39 (9th Cir. 
1959), cert. denied, 362 U.S. 961 (1960), the court held this 
doctrine to be universal, saying: 


American courts have uniformly held that a foreign 
judgment cannot be attacked for intrinsic fraud such, 
for example, as the reception of false testimony. 


This doctrine is well recognized in the District of Co- 
lumbia. Chatterton v. Janousek, 108 U.S. App. D.C. 171, 
280 F.2d 719, cert. denied, 364 U.S. 902 (1960) (‘‘false af- 
fidavits’? used as a “‘part of a fraudulent scheme’’); 
Dowdy v. Hawfield, 88 U.S. App. D.C. 241, 189 F.2d 637, 
cert. denied, 342 U.S. 830 (1951) (perjured testimony) ; 
Fidelity Storage Co. v. Urice, supra, p. 26 (perjured 
testimony). 


This doctrine is likewise recognized in New York. See 
Crouse v. McVickar, 207 N.Y. 213, 100 N.E. 697 (1912) 
(“extrinsic fraud”? is the only ground recognized in New 
York to set aside a judgment). In the recent case of 
Chenu v. Board of Trustees, 12 A-D.2d 422, 212 N.Y.S.2d 
818 (1961), there was a contest over the pension of a de- 
cedent between two women, both claiming to be his lawful 
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wife. The first wife married the decedent in 1910. They 
were separated in 1925 and in 1947 she obtained a New 
York separation decree alleging cruel and inhuman treat- 
ment and abandonment. The decedent subsequently estab- 
lished a valid residence in Florida and obtained a Florida 
divorce alleging cruelty and refusal of his first wife to 
live with him. The decedent alleged that the 1947 New 
York decree was obtained without his acquiescence and as 
part of a plan by his wife to desert him. After obtaining 
the Florida divorce, the decedent married the second wife. 
The trial court found for the first wife, holding the Florida 
divorce was obtained by fraud and, therefore, was not 
valid. 


The appellate court reversed the trial court. It held that 
the misrepresentation to the Florida court by the decedent, 
although in a formal pleading, was no different from 
perjury and amounted to intrinsie fraud which would not 
support a collateral attack. Therefore, the court concluded 
that New York courts must give full faith and credit to 


the Florida decree. 


Therefore, even if Mr. Rittmaster had testified falsely or 
withheld information from the New York Court, which 
these appellees vigorously deny, this would merely amount 
to intrinsic fraud and would not support the collateral 
attack of the appellants on the Esposito judgment. 


C. The New York Court Determined There Was No Fraud or 
Collusion in the Settlement of the Esposito Action and That 
the Settlement Was Negotiated in “Good Faith”, Which 
Precludes Re-Litigation of These Issues 

The role of the court in New York on the compromise of 

a stockholders’ derivative action is described by Mr. Jus- 

tice Rosenman in Neuberger v. Barrett, N.Y. Sup. Ct., 

June 25, 1942, (unreported), quoted in Fielding v. Allen, 

99 F. Supp. 187, 141 (S.D.N.Y. 1951), Winkelman v. Gen- 

eral Motors Corp., 48 F. Supp. 490, 493 (S.D.N.Y. 1942), 

and Bysheim v. Miranda, 44 N.Y.S.2d 15, 23 (1943) : 
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The role of the court is to see that the compromise is 
fair and reasonable and that no collusion or fraud has 
been practiced in the consummation of the settlement. 
(Emphasis added) 


The New York Referee and the New York Court found 
the proposed settlement in the Esposito case was ‘‘fair, 
reasonable and adequate’? and had been ‘‘negotiated at 
arms’ length and in good faith.’ (Findings of Fact 27 and 
30, J.A. 419 and 420; J.A. 177, 198). 


The very grounds of collateral attack on the New York 
judgment by appellants in this proceeding, i.e., fraud, col- 
lusion and inequitable conduct, were in issue in the New 
York action and were determined contrary to appellants’ 
present claims. Consequently, appellants cannot now re- 
litigate these issues in a collateral proceeding. As this 
Court said in DeBobula v. Goss, 90 U.S. App. D.C. 28, 29, 
193 F.2d 35, 36 (1951): 

‘A judgment obtained by fraud or duress must be at- 
tacked in a direct proceeding, and not collaterally .. . 
and such collateral attacks are not permitted even on 
the ground of fraud, where the alleged fraud is a fraud 
which was in issue in that suit.’’ (Emphasis added) 


The principle of DeBobula was applied to a stockholders’ 
derivative action in Stella v. Kaiser, 218 F.2d 64 (2d Cir. 
1954), cert. denied, 350 U.S. 835 (1955). In that case, a 
stockholder attempted to avoid a plea of res judicata by 
asserting that a previously judicially confirmed settlement 
was obtained by fraud, just as appellants allege. The 
court rejected this contention, and said at 65: 


Plaintiff asserts, however, that the settlement itself 
was procured by fraud and that the Michigan decree 
is subject to attack for failure to decide this issue. 
But in this he is in error, for the fraud issue was in 
fact disposed of adversely to him by the Court of Ap- 
peals. .. . Since this issue was repeatedly raised, tt 
cannot now be made the basis for collateral attack. 
DeBobula v. Goss, 90 U.S. App. D.C. 28, 193 F.2d 35. 
(Emphasis added) 
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Thus, the prior determination in the New York action 
that the settlement was not collusively or fraudulently ob- 
tained and had been ‘‘negotiated at arms’ length and in 
good faith’? and was ‘‘fair, reasonable and adequate’’ 
precludes as a matter of law re-litigation of these issues 
here. 


mL 


THE SETTLEMENT IN THE ESPOSITO ACTION WAS “FAIR. REASONABLE 
AND ADEQUATE” AND WAS “NEGOTIATED AT ARMS’ LENGTH AND 
IN GOOD FAITH” 


A. The Appellants Were Afforded Every Opportunity to Partici- 
pate in the New York Settlement Negotiations and the New 
York Court Proceedings and Their Contentions Received the 
Careful Attention of the New York Court 


The appellants allege that the New York judgment was 
inequitably obtained and that the appellees in the present 
action should be enjoined from pleading it. The trial court 
specifically found that ‘‘There was no inequitable or un- 
conscionable conduct connected with the settlement and 
court approval thereof’? (Finding of Fact 40, J.A. 421). 
The New York Court likewise found that the settlement was 
‘<fair, reasonable and adequate’’ and had been ‘‘negotiated 
at arms’ length and in good faith’’ (Findings of Fact 27 
& 30, J.A. 419 & 420; J.A. 177, 198). 


Apart from these findings, an analysis of the appellants’ 
allegations to support their contention is illuminating. 
Primarily, appellants attack expressly or by innuendo 
everyone connected with the New York settlement and this 
litigation. They assert that counsel for the New York 
plaintiffs, because of their “enpidity’’, agreed to the set- 
tlement as it ‘‘would afford a basis for counsel fees’”’ (Ap- 
pellants’ Brief, pp. 44 & 48). This is an attack on the 
professional integrity of the six New York attorneys or 
law firms that represented the plaintiffs and Universal 
(J.A. 98), without any foundation in the record. The trial 
court heard two of the plaintiffs’ counsel testify in detail 
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regarding the settlement negotiations. Both emphatically 
denied any fraud or collusion (J.A. 309-310; J.A. 329). 


Next appellants allege that counsel for the defendants 
in the Esposito action were guilty of sharp practices and 
collusion. Two of the partners in the law firm of Manning, 
Hollinger & Shea, which represented the defendants in the 
New York action, testified fully in the trial court and ex- 
pressed their resentment at the unwarranted attack made 
on their integrity and denied these allegations (J.A. 286- 
287; J.A. 337). 


Then appellants attack the New York Referee and his 
conduct of the settlement hearing, alleging that the hearing 
was conducted in a ‘‘perfunctory’’ manner and that he was 
a ‘‘paid referee’? (Appellants’ Brief, p. 48). Justice 
Valente, the New York Referee, needs no defense by us. 
His reputation on the bench prior to retirement speaks for 
itself. However, an analysis of the transcript of hearing 
consisting of 144 pages (J.A. Vol. III), the 50 exhibits 


received in evidence (J.A. 562-566), and Justice Valente’s 
careful and considered opinion consisting of 23 pages (J.A. 
176-198) show that the hearing was anything but ‘‘per- 
functory’’ and that appellants’ charge is baseless. 


Next, appellants attack the entire judicial process of the 
State of New York in stockholders’ derivative litigation 
(Appellants’ Brief, p. 38). Justice Aurelio, the trial 
judge, is attacked because of the Notice to Stockholders 
he prescribed, and because he too allegedly conducted a 
“‘perfunctory review’? of the Referee’s report (Appellants’ 
Brief, p. 39). Finally, appellants accuse the trial court of 
disregarding the mandate of this Court (Appellants’ Brief, 
p. 49) and of being ‘‘unfair’’ (Appellants’ Brief, p. 20), 
and criticize another District Judges participation in prior 
proceedings in this case (Appellants’ Brief, p. 17). 


It is not our province to defend or comment upon the 
New York courts and their procedure. The full faith and 
credit clause of the Constitution was designed to prevent 
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the unseemly type of attack that appellants now make on 
courts of another jurisdiction. In regard to the trial court 
and the other District Judge, we feel that the entire record 
demonstrates that they were anything but ‘‘unfair’’. 


An analysis of the appellants’ allegations leads to the 
conclusion that they intend to charge everyone connected 
with the New York settlement and this litigation as partici- 
pants in a ‘‘grand conspiracy’. The New York procedure 
and courts were unfair, as was the New York Referee; the 
New York plaintiffs and defendants and their counsel col- 
lusively settled the Esposito action (this charge encom- 
passes seven law firms); the trial court was unfair and 
another District Judge is subject to criticism; and we pre- 
sume that appellees’ counsel in this proceeding is included 
as we actively litigated the case in a manner which we be- 
lieved to be in the best interests of our clients. 


Contrary to the appellants’ contentions, it is submitted 
that there was nothing inequitable about the New York 
settlement. Mr. Shapiro, plaintiffs’ general counsel in the 
New York action, first contacted Mr. Gottesman, appel- 
lants’ counsel in this proceeding, on November 20, 1958. 
On December 2, 1958, Mr. Shapiro met with Mr. Gottesman 
in Washington and they discussed various aspects of their 
respective actions. Mr. Shapiro invited him to join the 
New York action, but no definite conclusion was reached. 
On the following day, they again met for lunch (J.A. 84; 
J.A. 441-442). 


The two counsel again met on the following Friday after- 
noon. Mr. Shapiro called Mr. Gottesman several times 
during the month of December, 1958, and advised the latter 
of the dates of examination before trial and suggested that 
he attend. At Mr. Shapiro’s request, Mr. Gottesman for- 
warded to him copies of written interrogatories that Mr. 
Gottesman had obtained (J.A. 84-85; J.A. 442-444). 


On January 20, 1959, Mr. Shapiro and Mr. Nemser 
(counsel for plaintiff Lambert in the New York action) 
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visited Mr. Gottesman in Washington and discussed settle- 
ment negotiations (J.A. 85; J.A. 444-445). 


On January 21, 1959, Mr. Shapiro wrote to Mr. Gottes- 
man and informed him of the progress of the settlement 
negotiations and invited him to participate in the future 
(J.A. 73; J.A. 445). 


On January 23, 1959, Mr. Shapiro again informed Mr. 
Gottesman of the progress of settlement negotiations and 
again invited him to participate (J.A. 73; J.A. 445-446). 


On January 26, Mr. Gottesman replied to these letters 
(J.A. 75; J.A. 446). This letter was acknowledged on 
January 28 and the further progress of the settlement 
negotiations was reported to Mr. Gottesman (J.A. 87). 


On February 16, 1959, Mr. Shapiro called Mr. Gottesman 
to inform him that the Stipulation of Settlement had been 
executed on February 13, 1959, and at his request for- 


warded him a copy of the stipulation under cover of Febru- 
ary 16, 1959 (J.A. 86; J.A. 89). 


Justice Aurelio appointed the Honorable Louis A. Va- 
lente as Referee to determine whether the settlement was 
fair and reasonable and had been negotiated in good faith 
and set March 18, 1959, as a hearing date. The order 
further provided that notice be given to Mr. Gottesman of 
this hearing (J.A. 102). 


Mr. Gottesman wrote to the Referee on March 16, 1959, 
enclosing copies of all relevant pleadings in this action, 
stating his objections to the terms of the New York settle- 
ment, and requesting the Referee to postpone the hearing 
(J.A. 145-148). 


‘When Mr. Gottesman did not arrive on the hearing date 
of March 18, 1959, Justice Valente ordered that he be con- 
tacted and postponed the hearing for two days, in order to 
give him an opportunity to appear (J.A. 452-454). 
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Justice Valente carefully considered this action and its 
posture in approving the New York settlement (JA. 
179-182). 

After approval by Justice Valente of the settlement, Jus- 
tice Aurelio, on May 15, 1957, ordered that a hearing be 
held on June 22, 1957. He ordered that Mr. Gottesman 
be advised of this fact, and that all stockholders of Uni- 
versal be notified by a form of notice (J.A. 198-202), 
approved by him and attached to his order (J.A. 395-396). 


All stockholders of Universal were notified of the hear- 
ing (J.A. 397), as was Mr. Gottesman. 


Mr. Gottesman wrote to Justice Aurelio on June 16, 
1959, acknowledging receipt of the latter’s order and Notice 
to Stockholders, referred to his letter of March 16, 1959, to 
Justice Valente, and enclosed copies of pleadings in Appeal 
No. 15,146 in this Court, including a copy of this Court’s 
temporary injunction (J.A. 413-414). 

Justice Aurelio considered these papers and determined 
not to delay entering judgment confirming the settlement 
(Defendants’ Exhibit 10, J.A. 406), and entered judgment 
on July 17, 1959, confirming the Referee’s report and 
approving the settlement (J.A. 408-410). 


Thus, appellants’ counsel was fully and adequately ad- 
vised of all New York proceedings and was not only given 
every opportunity to participate therein, but was urged 
to do so. The New York Referee and Court carefully 
considered his objections and had before them all the 
relevant pleadings and orders in this case. 


It is apparent that what the appellants really complain 
of is the fact that the New York settlement took place. 
They evidently believe that, having filed suit, they have an 
absolute right to try their case. However, this is not the 
law. Any number of stockholder derivative actions may 
be commenced on behalf of a corporation based on the same 
cause of action, but, once one action is settled or litigated, 
it is res judicata as to the remaining actions. There is 
nothing inequitable in this well-recognized principle of law. 
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B. The Case of Breswick & Co. v. Briggs Is Inapplicable and Is 
Not Sound Law 

The case of Breswick & Co. v. Briggs, 135 F. Supp. 397 
(S.D.N.Y. 1955) is inapplicable to the present case. In 
that case, four days after a three-judge federal court had 
granted a preliminary injunction and expressed conclusions 
of law favorable to the plaintiffs, defendants and counsel 
for another group of stockholders announced a stipulation 
of settlement in a case pending in the New York State 
Supreme Court and asserting the same causes of action. 
This stipulation had been submitted to the New York State 
Supreme Court but not acted on, and plaintiffs sought a 
stay of the state court proceedings on the ground that the 
settlement was collusive. Id. at 403. The District Court 
found no collusion, but enjoined the defendants from using 
any judgment entered on a stipulation of settlement in 
which the plaintiffs had not participated. The court held 
that ‘There was no proper reason for excluding plaintiffs’ 
counsel from the negotiations’’, ibid, and the defendants 


“are not in equity entitled to utilize a judgment based upon 
a settlement negotiated behind the backs of active plain- 
tiffs here.”? Id. at 404. 


Contrary to the situation in Breswick and as shown 
above, supra, pp. 32-34, the plaintiffs in the present ac- 
tion were not excluded from the negotiations of the New 
York settlement but, on the contrary, were kept fully and 
adequately informed of these negotiations and invited to 
participate therein. 


Furthermore, it is submitted that the decision in Bres- 
wick is erroneous, inasmuch as ‘“‘New York decisions estab- 
lish clearly that a plea of res judicata cannot be denied on 
the ground advanced in Breswick.”’ * 


The Judicial Code provides that ‘‘A court of the United 
States may not grant an injunction to stay proceedings in 
3Note, ‘‘Enjoining’? Bes Judicata: The Federal-State Relationship and 


Conolusiveness of Settlements in Stockholders’ Derivative Suits, 65 Yale LJ. 
543, 550 (1956). 
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a State Court except as expressly authorized by Act of 
Congress, or when necessary in aid of its jurisdiction or 
to protect or effectuate its judgments.’’ 28 U.S.C.A. § 2283. 
However, the court in Breswick held that this section was 
inapplicable, as the injunction did not interfere with the 
State Court proceeding but only acted on the parties 
thereto, relying on Wells Fargo & Co. v. Taylor, 254 U.S. 
175 (1920) and Western Union Tel. Co. v. Tompa, 51 F.2d 
1032 (2d Cir. 1931). 135 F. Supp. at 404065. 


The District Court completely ignored the more restric- 
tive interpretation given section 2283 by the Supreme 
Court in Amalgamated Clothing Workers v. Richman Bros. 
Co., 348 U.S. 511 (1955), and the fact that the two cited 
cases were decided under the less restrictive section 265 of 
the former Judicial Code of 1911 and were pre-Erie deci- 
sions,‘ based on ‘‘federal’’ principles of equity never 
adopted in New York. 


The Supreme Court in Oklahoma Packing Co. v. Okla- 


homa Gas and Elec. Co., 309 U.S. 4, 9 (1939), rejected the 
reasoning of the cases relied on in Breswick, stating, ‘‘That 
the injunction was a restraint of the parties and was not 
formally directed against the state court itself is imma- 
terial.”? See Furnish v. Board of Medical Examiners, 257 
F.2d 520, 523 (9th Cir.), cert. denied, 358 U.S. 882 (1958). 
Furthermore, the Supreme Court has expressed doubt as 
to the validity of these decisions. Toucey v. New York 
Life Ins. Co., 314 U.S. 118, 136 (1941) (the foundation of 
these cases is ‘‘very doubtful’’). 


An illuminating discussion of section 2283 and its fore- 
runner section 265 appears in Nongard v. Burlington 
County Bridge Com’n, 229 F.2d 622, 624-25 (3d Cir. 1956). 
In that case, it was held that section 2283 prohibited a 
federal court from enjoining the prevailing parties in a 
state court proceeding from enforcing their state judgment. 
The court specifically rejected the contention of the appel- 


4 Erie BB. v. Tompkins, 304 U.S, 64 (1938). 
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lants here that there was an exception for state judgments 
procured by fraud or unconscionable conduct and re- 
jected the cases relied on by appellants. Id. at 624. 
The court, in Manufacturers Record Publishing Co. v. 
Lauer, 169 F. Supp. 234, 239 (E.D. La.), af’d., 268 F.2d 
187 (5th Cir.), cert. denied, 361 US. 913 (1959), also 
examined the cases relied upon by appellants and held that 
the “exception to the prohibition [of section 2283] recog- 
nized in [those] cases no longer exists.’’* 


Aside from section 2283, the court in Breswick erred, for 
inasmuch as jurisdiction was based on diversity of citizen- 
ship and a potential New York judgment was attacked, it 
was bound to follow applicable New York decisions. Erie 
R.R. v. Tompkins, 304 U.S. 64 (1938). Similarly, in the 
present case the ‘‘full faith and credit’ clause requires 
this Court to follow New York law. 


Under New York law, equitable relief from a judgment 
is granted only where extrinsic fraud is established, and 


where the circumstances which make enforcement of the 
judgment inequitable could not have been urged in the 
original action. Crouse v. McVickar, 207 N.Y. 213, 100 
N.E. 697 (1912) (rule applies to judgments entered on a 
stipulation of settlement) ; Jacobowitz v. Herson, 268 N.Y. 
130, 197 N.E. 109 (1935). Therefore, inasmuch as New 
York courts do not recognize the grounds advanced in 
Breswick to give equitable relief, the District Court’s 
opinion was in conflict with the Erie doctrine. See Manu- 


SIn Beiter v. Universal Marion Corp., 107 U.8. App. D.C. 6, at n. 4, 273 
F.2d 820 at n. 4 (1960), there is a brief discussion of section 2283. We 
respectfully submit that the discussion was not necessary to the decision and 
misconstrues the Supreme Court’s opinion in Amalgamated Clothing Workers 
v. Bichman Bros. Co., 348 U.S. 511 (1955), wherein the Supreme Court 
specifically rejected the contention that section 2283 codified all the pre-Toucey 
exceptions. The only exception codified was the actual problem of the Toucey 
case, i.c., tho relitigation exception. Compare id, at 513-15, and n. 1, with 
the Chief Justice’s dissent at 523, Likewise, the Reiter construction is in 
conflict with the Second and Third Circuits. See Nongard v. Burlington 
County Bridge Com’n, 229 F.2d 622 (3rd Cir. 1956); International Union v. 
Underwood Corp., 219 F.2d 100, 104 (2d Cir. 1955) (per J. Frank with 
Justice Frankfurter sitting). 
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facturers Record Publishing Co. v. Lauer, supra, 169 F. 
Supp. at 237, Angel v. Bullington, 330 US. 183, 186-87 
(1947). 

Finally, an appeal in Breswick was dismissed without 
opinion as ‘‘interlocutory”’. Civil No. 23661, 2d Cir., Jan. 
23, 1956. Inasmuch as all injunctions are appealable, 
whether ‘‘interlocutory’’ or not, 28 U.S.C.A. § 1292, the 
dismissal apparently was based on the ground that the 
District Court’s opinion was advisory and did not affect 
substantive rights. 

From the foregoing, it is clear that New York law and 
section 2283 of the Judicial Code precludes the equitable 
relief sought by appellants. 


Iv. 


THE APPELLANTS HAVE COMPLETELY IGNORED THE REQUIREMENTS OF 
RULE 52(a). F.2.C.P.. AND MAKE NO ATTEMPT TO SHOW THE FIND- 
INGS OF FACT ARE “CLEARLY ERRONEOUS” 


The appellants’ brief completely ignores the Findings 


of Fact of the trial court, as pointed out previously. The 
only point at which these findings are referred to in appel- 
lants’ brief is at p. 20, and, as typical, this reference is 
made in a distorted manner out of context so as to imply 
that the trial court was unfair. The appellants state at 
p. 20: 


After announcing his decision, Judge Tamm rejected 
plaintiffs’ suggestion that he proceed to make a com- 
plete record on which the plaintiffs, as well as the 
defendants, could prevail if his ruling on the res 
judicata defense were reversed by this Court. When 
the plaintiffs’ counsel objected to the unfairness of this 
procedure, Judge Tamm announced that regardless of 
the outcome of this appeal, ‘‘the Court would not 
under any circumstances have anything more to do 
with this case”? (J.A. 350). He thereafter directed 
counsel to submit Hinanige of Fact and Conclusions 
of Law, and adopted the findings as written and sub- 
mitted by the defendants (J.A. 416). 


This statement is erroneous in a number of places. The 
trial court rejected the plaintiffs’ suggestion that he make 
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a complete record on the merits on the very first day of 
trial (J.A. 240) and again during his oral ruling (J.A. 
349). Both of these rulings by the trial court occurred 
either prior to or during his decision and not thereafter, 
as asserted by appellants. 


The court during its oral ruling directed counsel to sub- 
mit Findings of Fact and Conclusions of Law, stating that 
“The Court will, if necessary, hold a hearing on any dis- 
puted Findings of Fact and Conclusions of Law that are 
proposed to the Court for adoption.”? (J.A. 349). The 
trial court then stated that if his decision upon the issue 
of res judicata is found to be in error “‘the Court will be 
perfectly willing, if counsel desire it, to accept an assign- 
ment of this case... in order that it would not be neces- 
sary in any subsequent proceeding to re-introduce any 
of the testimony that has already been introduced.”’ (J.A. 
350). 

Mr. Wright, plaintiffs’ trial counsel, then excepted to 


certain procedural rulings of the trial court and stated: 


We now have a record on which we cannot get a final 
disposition in our favor in the Court of Appeals, and 
I submit that it is highly prejudicial and unfair to the 
plaintiffs in the action to make a final disposition here 
before that record is made, regardless of what Your 
Honor’s views may be as to the merits of the res 
judicata issue. (J.A. 350). 


The trial court then withdrew his offer made during his 
oral ruling that it would accept this case if it were 
remanded stating: 

Your views are a matter of record. In view of your 
charge of unfairness, the Court would not under any 


circumstances have anything more to do with this case. 
(J.A. 350) 


Thus, the record shows that the trial court directed 
counsel to submit Findings of Fact during his oral ruling 


and prior to the colloquy between the court and Mr. 
Wright, in which the latter charged the trial court with 
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‘‘onfairness’’. Appellants, as noted above, mistakenly 
state that the direction to prepare findings occurred after 
the colloquy. Appellants further state that the findings 
submitted by the defendants were adopted. This com- 
pletely ignores the offer of the trial court that objection 
could be made and hearings would be held on any disputed 
findings. Appellants ignored this offer and never made 
any objection (J.A. 213). Further the record shows that 
the Court’s statement that he would have nothing further 
to do with this case was directed to his prior offer to accept 
reassignment of the case in the event of reversal. The 
trial court correctly withdrew his offer and disqualified 
himself from any further proceedings in view of the charge 
of ‘‘unfairness’’. 


It is submitted that appellants’ attempt to obtain a trial 
de novo on this appeal by ignoring the Findings of Fact is 
improper. 


The trial court held four days of hearing and the tran- 


seript of proceedings covers 482 pages. The appellants 
marked for identification 55 exhibits and 47 were admitted 
in evidence® and the appellees introduced 23 exhibits in 


@Characteristic of the Appellants’ Brief is the fact that they rely on 
exhibits which wore not introduced in evidence or to which objections were 
sustained without informing this Court of these facts. As examples: 


Exhidit No. Printed v Status 


Pls.’ No. 29 J.A. 384 . Objection sustained (J.A. 
257) 

Pis,? No. 55 Not Printed Never offered in evidence (Tr., 
Vol. ITI, pp. 168, 233-236) 

Pils,’ No. 46 J.A. 388 pp- 15, 29,39 Objection sustained (J.A. 
265-266) 

Pis.’ No, 53 Not Printed p.18 Never offered in evidence (Tr., 
Vol, III, pp. 168, 220-229) 

Pls.’ No, 50 J.A. 392 p. 46 Never offered in evidence (Tr., 
Vol. II, pp. 14, 141-146) 


It is obvious that an exhibit identified but not offered or received in evi- 
dence is not part of the evidence, nor is an exhibit to which an objection 
is sustained. Kay v. Cain, 81 U.S. App. D.C. 2%, 25, 154 F.2d 305, 306 
(1946). 
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evidence. Many of these exhibits were voluminous. De- 
fendants’ Exhibit 4 consists of 144 pages and takes up all 
of Volume III of the Joint Appendix. The trial judge 
stated that he had ‘‘read the exhibits very carefully’”’ (J.A. 
266). ‘The extensive pleadings in this case are attested by 
ten pages of Docket Entries (J.A. 203-213). The appel- 
lants submitted a 17-page Trial Memorandum, which the 
court considered (J.A. 239). The court likewise heard the 
testimony of four witnesses presented by the appellees. 
The appellants did not call any witnesses. The Joint 
Appendix consists of 3 volumes of a total of 566 pages. 


This Court recently had occasion to comment on the find- 
ings of a trial court in a stockholders’ derivative suit, 
which involved a complex record such as this. In Bellevue 
Gardens, Inc. v. Hill, Nos. 16208-16211, D.C. Cir., Sept. 28, 
1961, this Court pointed out that in such a case ‘‘credibility 
of witnesses, and the weight to be given their testimony 
and their explanations of transactions were a large factor 


in this case.’”’ (Slip Opinion, p. 3). This comment is par- 
ticularly applicable to the present action in which a charge 
of fraud and collusion has been made and four of the 
parties to this alleged improper conduct testified to the 
contrary, which testimony the trial court believed. 


In the Bellevue Gardens case the importance of the 
Findings of Fact of the trial court were aptly pointed out 
at pp. 45: 


Nowhere is this important concept of limited review 
more appropriately applied than in a case like this. 
Here we have before us an extensive record of many 
business transactions, intercorporate relationships, the 
effect of interlocking directorates and the motives, 
plans and purposes of the parties, which are revealed 
by conversations, memoranda, documents and accom- 
plished acts. Here the synthesis of the whole pattern 
of relationships rests in part upon the trier’s appraisal 
of all the events and particularly the weight to be given 
to one witness in conflict or at variance with another. 
We have said that it ‘‘is not our function to weigh the 
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evidence,” . . . and indeed the very integrity of our 
judicial system rests on no principle more firmly than 
on that which precludes retrial of fact issues under 
the form or guise of appellate review. 


In this appeal appellants ignore the Findings of Fact of 
the trial court, and did not object to those findings below, 
although offered an opportunity to do so. ‘*To demon- 
strate that findings of fact of the trial court are ‘clearly 
erroneous’ under rule 52(a) thus imposes a heavy burden 
on those who seek to set them aside.’’ Id. at p. 5. Appel- 
lants do not even undertake to meet this ‘‘heavy burden’’, 
but instead seek ‘‘retrial of fact issues under the form or 
guise of appellate review.”’ 


Vv. 


APPELLANTS DO NOT ARGUE IN THEIR BRIEF POINTS 3 AND 4 AND 
MUST HAVE CONCLUDED THEY ARE WITHOUT MERIT, WHICH WE 
SUBMIT IS CORRECT 


Appellants evidently have concluded their points 3 and 
4 (Statement of Points) 7 are without merit, in view of the 
fact that there is no argument thereon in their brief. It is 
submitted that this conclusion is correct. 


In regard to point 3, the trial court concluded at the 
beginning of the case to hear the affirmative defenses 
raised by the appellees prior to hearing the merits of the 
case. ‘The trial court said: 


It seems to the Court elementary as a matter of 
judicial administration that the Court should dispose 
first of this matter of res judicata. 


Tt does seem illogical to hear the proof of the merits 
of the case, if the case is to be disposed of upon the 
issue of res judicata. 


7 Point 3 charges the District Court erred in hearing appellees’ affirmative 
defenses prior to the merits, while point 4 alleges the District Court erred in 
refusing appellants leave to file a supplemental complaint setting forth new 
causes of action. 
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I do recognize that the plaintiffs will have to intro- 
duce some—perhaps a substantial amount of testimony 
in support of their claim that this issue is not disposi- 
tive of the case, but I do think that this is a threshhold 
question which the Court in deference to the Court’s 
docket is required to rule upon prior to consideration 
of the overall case on its merits. 

I point out to counsel that undoubtedly much of the 
testimony that relates to the question of res judicata 
will also relate to the merits of the case, if the Court 
reaches the merits of the case. 

I will proceed to dispose of the matter of res 
judicata first. (J.A. 240-241). 


In fact, what the court did was to decide in what order 
he would hear evidence. This is, of course, a matter en- 
tirely within the discretion of the trial court. Wills v. Rus- 
sell, 100 U.S. 621 (1880); Guaranty Development Co. v. 
Liberstein, 83 A. 2d 669, 671 (D.C. Mun. App. 1951); see 
Lancaster v. Collins, 115 U.S. 222, 225 (1885); Snow v. 
Snow, 50 App. D.C. 242, 243-44, 270 Fed. 364, 365-66 (1921). 


It is often customary to hear an affirmative defense prior 
to the merits of the case, particularly if this will save time. 


There can be no prejudice to the appellants in the proce- 
dure adopted by the trial court. Even if the court had 
heard the merits first, this would not change its ruling on 
the affirmative defenses. Actually, however, the trial court 
allowed appellants to make a full and complete proffer of 
its case on the merits (Tr., Vol. A-I, pp. 5-19, 156-166) and 
read appellants’ Trial Memorandum (J.A. 239), which, ac- 
cording to appellants’ counsel, contained ‘‘the facts on 
which we rely to establish—to prevail on these issues’’ and 
‘‘does present an outline of our prima facie case.”’ (Tr., 
Vol. A-I, p. 5). Appellants’ counsel further stated at the 
close of the case ‘‘You have now heard substantially all 
of our case on the merits.’? (Tr., Vol. III, p. 238). Thus, 
the trial court had before it all of appellants’ contentions 
on the merits, and in the light most favorable to them, when 
it ruled on appellees’ affirmative defenses. 
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In regard to point 4, it is submitted that the District 
Court quite correctly refused to allow the appellants to 
supplement their complaint. The supplemental complaint 
stated new causes of action not related to the two transac- 
tions set forth in the original complaint. Therefore, the 
court’s ruling was correct, inasmuch as a supplemental 
complaint ‘‘cannot be used for the purpose of trying new 
matter or a new cause of action.”? Randolph v. Missouri 
Kan.-Tex. R.R., 78 F. Supp. 727, 729 (W.D.Mo. 1948). 


CONCLUSION 


Under New York law, the Esposito judgment and release 
issued pursuant thereto would bar the present action. It 
follows that the courts of this jurisdiction must give this 
same effect to the Esposito judgment under the full faith 
and credit clause. 


The factual basis of appellants’ attempt to circumvent 
the Esposito judgment is contrary to the Findings of Fact 
of the trial court, which findings appellants ignore, while 


seeking re-litigation of these fact issues on appeal, contrary 
to Rule 52(a), F.R.C.P. Furthermore, the arguments of 
appellants and the cases relied upon by them are contrary 
to New York law, which is controlling. 


For the foregoing reasons, it is submitted that the Find- 
ings of Fact and Conclusions of Law are correct and the 
judgment of the trial court should be affirmed. 


Respectfully submitted, 


Epmunp L. Jones 
Joun J. Ross 
Attorneys for Appellees, 
Mullaney, Gerbert, Rittmaster 
and Segal 
800 Colorado Building 
Washington 5, D. C. 
Of Counsel: 


Hocan & Hartson 
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IN THE 


United States Court of Appeals 


For tam Disreicr or CoLumsia Crmcorr 
No. 16,572 


Jutros H. Rerrer, Barrer L, Brrre, Rosaume ZamEnBeERc, 
Igene LossBerc anp ALLAN A. Mzrine, Appellants 


Vv. 


Universan Marion Corporation, James Muuuaney, E. B. 
GeeserT, ALEXANDER RirrmasTeR aND Martin Seaat, 
Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE, UNIVERSAL MARION 
CORPORATION 


Appellee, Universal Marion Corporation, necessarily 
takes no position on the merits of this appeal. However, 
Appellee, Universal Marion Corporation, in view of what 
it considers the unfair charges made upon the able trial 
judge does submit a statement concerning the conduct of 
the trial and the actions of the trial judge in order to 
show a fair picture of what transpired. 
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STATEMENT 


When this cause came on before Judge Tamm for trial, 
there was a decision to be made by the Court as to the 
order of trial and presentation of issues. The individual 
Appellees’ position was that the affirmative defense of res 
judicata should be heard first since a decision that the 
New York judgment was res judicata would terminate 
the case and thus avoid a lengthy trial The trial Court 
agreed with this position as a matter of judicial adminis- 
tration. 


Tue Covrr: It seems to the Court elementary as a 
matter of judicial administration that the Court should 
dispose first of this matter of res judicata. 


It does seem illogical to hear the proof of the merits 
of the case, if the case is to be disposed of upon the 
issue of res judicata. 


T do recognize that the plaintiffs will have to introduce 
some—perhaps a substantial amount of testimony in 
support of their claim that this issue is not dispositive 
of the case, but I do think that this is a threshhold 
question which the Court in deference to the Court’s 


docket is required to rule upon prior to consideration 
of the overall case on its merits. 


I point out to counsel that undoubtedly much of the 
testimony that relates to the question of res judicata 
will also relate to the merits of the case, if the Court 
reaches the merits of the case. 

I will proceed to dispose of the matter of res judicata 
first. (J.A. 240-241) 


The individual Appellees then proceeded with their case on 
the issue of res judicata and appellants put in their case 
in rebuttal thereto. 


After both sides had concluded the Court ruled. In that 
ruling, the Court said: 


The Court observes that the plaintiffs call upon the 
Court with reference to certain items especially of 
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documentary evidence, to draw certain inferences from 
the evidence, which inferences are favorable to the 
plaintiffs, and I think with reference to the majority 
of these documents that the Court would be just as 
justified, or be equally justified in drawing an infer- 
ence that is favorable to the defendants; in other 
words, I don’t find any preponderance of factual situa- 
tions here which justifies the Court in accepting cer- 
tain of the inferences which are assigned by the plain- 
tiffs. (J.A. 349) 


The Court in deference to plaintiffs’ suggestion as to the 
effect of possible error and in an attempt to obviate a loss 
of trial time in the event he should be overruled on appeal 
graciously stated: 


The Court has ruled upon this matter in spite of Mr. 
Wright’s suggestion that the Court defer it and pass 
upon the evidence, because I believe in fairness to 
the many cases that are pending before the Court, I 
must do what my conscience dictates in this case in 
order that I will be available to try other cases. I 
recognize that the attorneys in this case have expended 
a substantial amount of time and preparation for trial 
and in the introduction of many documents in this case. 
Tf, by chance, this Court’s ruling upon the issue of 
res judicata is found by a higher more learned Court 
to be in error, the Court will be perfectly willing, if 
counsel desire it, to accept an assignment of this case 
from the Chief Judge under a procedure which we 
have, which provides for the assignment of so-called 
lengthy cases, in order that it would not be necessary 
in any subsequent proceeding to reintroduce any of 
the testimony that has already been introduced. (J.A. 
349-350) (Emphasis supplied) 


Whereupon counsel for the Appellants charged the trial 
Court with prejudice and unfairness. (J.A. 350) 


It was after this charge of prejudice and unfairness that 
the Court withdrew its gracious and considerate offer to 
accept reassignment of this case in the event of reversal. 
(J.A. 350) 
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Appellants in their brief on page 20 have left out the 
offer made by Judge Tamm and by such omission have 
presented a distorted picture and seek to imply that Judge 
Tamm was prejudiced against them. 


Appellants in their brief on page 49 charge that Judge 
Tamm completely disregarded the mandate of this Court 
in that: 


He did not consider whether defendants’ conduct in 
obtaining the New York settlement and obstructing 
this case was so inequitable as to bar them from using 
the New York settlement to prevent adjudication of 
their liability here. Instead, he held that ‘‘plaintiffs 
before the Court have not established clear and satis- 
factory proof of actual fraud in the obtaining or in the 
issuance of the consent decree in New York.”’ 


This is grossly unfair to the trial judge and in fact a 
distortion. The record shows that Judge Tamm permitted 
the Appellants’ counsel to examine the witnesses exten- 


sively regarding the New York actions, the settlement nego- 
tiations and to inquire into facts surrounding the hearing 
before the New York Referee and the New York Court. It 
was after the reception of all of Appellants’ evidence con- 
cerning the New York proceedings that led to the New York 
judgment that the Trial Court made its findings of fact: 


No. 39. There was no collusion connected with the 
institution, prosecution or settlement and Court ap- 
proval thereof of the New York action. 


No. 40. There was no inequitable or unconscionable 
conduct connected with the settlement and Court ap- 
proval thereof of the New York action. (J.A. 421) 


It is inconceivable to this Appellee, in view of the fore- 
going, that Appellants charge the Trial Court with disre- 
garding this Court’s mandate. 
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CONCLUSION 


In view of the foregoing and the entire record of trial, 
it is submitted that the trial Court’s conduct of this case 
was fair, proper and in conformity with the highest judicial 
standards. 


Respectfully submitted, 


Anveew T. ALTMANN 
Groxrcz EK. Frarser, JE. 
Attorneys for Appellee, 
Universal Marion 
Corporation 
Colorado Building 
Washington 5, D. C. 


Gazzert, ALTMann & FLATHER, 
Of Counsel. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


Appellees in their Brief do not controvert the facts set forth in 
Appellants' Brief. Instead, they tell this court, as they told the court 
below and as they have told every judge before whom this case has come, 
that there is no necessity for takingthe time to consider these facts and 
to review the record of the defendants’ conduct in obtaining the settle- 
ment now pleaded in bar, let alone their conduct in inflicting|on the stock- 
holders of Universal Marion, losses of over $3,000,000. There is no 
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need, they say, to look at the record because the case can be disposed of 
on certain supposedly immutable legal principles which, they argue, re- 
lieve this court of the necessity for making any determination as to the 
propriety of the defendants’ conduct, either on the merits of plaintiffs’ 
complaint or on the factual issues raised by the defendants’ plea in bar. 


To a busy court like this and to the court below, deeply 
concerned with the problem of expediting a crowded docket,1 the sugges- 
tion that there is a simple formula for disposing of a complicated case 
like this without consideration of its sizeable record, the financial trans- 
actions involved and the intricate procedural maneuvers by the defendants 
over a four-year period in two courts, may be seductive. This suggestion 
was used by appellees with preeminent success in the District Court to 
avoid consideration of the relevant facts. The appellees now argue here, 
as they successfully argued below, (1) that the only facts necessary for 
determination of this appeal are contained in the "findings" which they 
prepared for the trial court; and (2) that the issues remanded by this 


court for trial need not be determined. 


1. The "findings" below do not resolve the 
factual issues remanded for trial. 


Most of the "findings" on which appellees rely are not findings of 
fact at all within the meaning of Rule 52. They consist of formal matters 


of record which were never disputed in the first instance (Findings No. 


1 Gf. the trial judge's Oral Opinion in which he dismissed this case: 


"The court has ruled upon this matter in spite of Mr. Wright's sug- 
gestion that the court defer it and pass upon the evidence, because 
I believe in fairness to the many cases that are pending before the 
court, I must do what my conscience dictates in this case in order 
that I will be available to try other cases." (J.A. 349-350) 


See also the oral opinion of the same District Judge handed down on Decem- 
ber 1, 1958 when the defendants obtained their first stay in this case and before 
there had been any suggestion of settlement: 


"T believe as a lmatter of sound judicial administration that we shouldn't 
try cases in which disposition is going to be made on the merits in 
other jurisdictions. Since the New York cases, at least two of them, 
were filed prior to this case, I believe it is good business for this 
court to grant the defendants' Motion to Stay." (J-A. 37). 
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1-7, 9-13, 16, 17, 21-28, 29, 30, 32, J.A. 416-420) and of ultimate conclu- 
sions in appellees’ favor (Nos. 8, 15, 18, 20, 28, 33-40, J AS 416-420).2 


After persuading the trial court that in determining the effect de the New 
York settlement on this case he need not consider the issues actually 
presented in the Esposito action but only what might have been presented 
there (Oral Opinion, J.A. 349), the appellees prepared a "finding" that 

“the issues in this action and those in the New York stockholders’ deriva- 
tive action are identical" (J.A. 418, No. 15). After persuading the trial 
court that it need not consider whether the defendants' conduct in obtain- 
ing the settlement was inequitable in the Breswick sense because the 
plaintiffs had the burden of proving "actual fraud" (Oral Opinion, J.A. 

349), they submitted a finding that "there was no inequitable or uncon- 
scionable conduct connected with the settlement and court approval thereof 
of the New York action" (J.A. 421, No. 40). 


Nowhere in the court's Opinion or the findings which appellees pre- 
pared is there disclosed the facts on which these conclusory findings are 
predicated. And it is significant that the Brief filed by the appellees in 
this court does not even attempt to supply this foundation. The Appellees’ 


Brief scrupulously avoids any discussion of the facts bearing upon the 
| 


“4 The findings which were not stipulated or merely conclusory contain state- 
ments or inferences that are clearly erroneous (Nos. 14, 19, 31). For example, 
Finding No. 19 states that the settlement negotiations in the New York action com- ~ 
menced in January of 1959. It is not clear how the appellees would characterize 
the several meetings between Wolfson, Shea, Savin, Goodstein and piro, sum- 
marized at pages 10 to 12 of Appellants' Brief, all of which occurred at the end 
of November or the first two weeks of December 1958, according to the testimony 
of defendants' own witnesses. In drafting these findings, appellees sought to dis- 
regard those meetings and to put the origin of the settlement discussions over 
into January 1959 in an effort to conform the record here with Shapiro's testimony 
to the New York Referee that settlement talks commenced at the New|York deposi- 
tions . : It is now clear from the evidence in the record that the New York 
depositions of defendants Rittmaster and Mullaney were not taken until after the 
settlement was in the offing and it was necessary to have some testimony to pre- 
sent to the New York court in seeking judicial approval and counsel fees. 
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remanded issues. Instead, it suggests that this court is precluded by 
Rule 52 from reviewing the trial court's conclusions on these issues in 
the light of the record now before it. It is well settled, however, that an 
ultimate or conclusory findings "is but a legal inference from other facts 
and as such is subject to review free of the restraining impact of the so- 
called 'clearly erroneous rule’ applicable to ordinary Findings of Fact 
by the trial court.” ° 


This is not a case like Bellevue Gardens v. Hill (No. 16,208) and 
the other cases cited by the appellees, where the lower court after trial 
on the merits, weighed the conflicting testimony of witnesses for both 
sides and made specific findings resolving specific questions of fact. 

The record below consists primarily of documentary evidence produced 
from the defendants’ files, depositions taken by the defendants, stipula- 
tions, and the testimony of four attorneys called by the defendants. The 
plaintiffs called no witnesses of their own and Appellants' Statement of 
the Case in this court is based upon the testimony given by the defendants’ 
own witnesses and the defendants’ own documents. This is clearly a case 
where the court can say that: 

"In rejecting the trial judge's finding, we do not, therefore, 

reject his estimate of the credibility of any orally testify- 

ing witnesses. We differ from him solely about the infer- 

ence which may reasonably be drawn from the evidence, 

assuming without question that the witnesses he credited 

spoke the truth." 4 

The appellees ask the court to disregard the facts elicited on exam- 
ination of its own witnesses and to rely instead, as did the trial court, on 

. In Re Pioch, 235 F.2d 903, 905 (8rd Cir., 1956). The finding involved in 
that case was that a debtor "intended to hinder, delay and defraud his creditors." 


See also Sheldon v. C.LR., 214 F.2d 655, 658 (6th Cir., 1954) and Stevenot v. Nor- 
berg, 210 F.2d 615 (9th Cir., 1954). —e 


4 Orvis v. Higgins, 180 F.2d 537, 541 (2d Cir., 1950), cert. den. 340 U.S. 810. 
See also U.S. v. United States Gypsum Co., 333 U.S. 364, 394 (1947); Carter Oil Co. 
v. McQuigg, 112 F.2d 275 (7th Cir., 1940). 


5 


the self-serving conclusion with which the testimony of each of defendants' 
four lawyer-witnesses concluded, to wit: their opinion denying "that there 
was any fraud or collusion in regard to the New York action or the settle- 
ment thereof (Appellees' Brief, p. 15, Findings No. 38 and 39), : 


Moreover, it is well settled that the presumption of Rule 52 in favor . 
of the trial court's findings does not apply when those findings are in- 


duced by an erroneous view of the law.® Having persuaded the lower 


court to dismiss this action on a legal theory which disregarded the gov- 
erning principles set forth in this court's remand decision, appellees 
may not now suggest that the lower court made specific findings on those 
remanded issues which preclude this court from reviewing the decision 
below in the light of the record. 


: The only comment appellees make in their Counter Statement of Facts on 
the issue of whether they fraudulently concealed from the New York Referee essen- 
tial facts and documents is at page 14 of their Brief. There they argue that the 
production of the Merritt-Chapman minutes (Plfs. Ex. 13) which disclose the exist- 
ence of a vague "right of first refusal" in Merritt, relieved the defendants of any 
duty to show the referee the agreement of July 22, 1955 (Plfs. Ex. 11), the only 
document which disclosed the specific terms of that first refusal. ose minutes 
show that Merritt waived a "right of first refusal" but they do not indicate what 
the substance of that right was. The parties to the Esposito settlement never dis- 
closed to the New York court, either in the documents offered or in Rittmaster's 
testimony, that the option price was not the $23 asked by Savin and paid by Uni- 
versal Marion, but the New York Stock Exchange price, $20 per share. This was 
only discernable from the 1955 agreement itself, which they withheld. The fact 
that Rittmaster and Gerbert, as directors of Merritt, had waived a right to pur- 
chase this stock at $20 (not a mere right to meet a higher offer) when they pur- 
chased it for Universal Marion at $23, would have clearly impeached Rittmaster's 
story about his bargaining with Savin and the fairness of the $23 price Universal 
paid Savin. (Appellants' Brief, pp. 31-34). 


6 J. D. Hedin Construction Co. v. Bowen Electric, 273 F.2d 511, 513, fn. 2 
(D.C. Cir., 1960); Owen v. Commercial Union Fire Insurance Co., 211 F.2d 488 
(4th Cir., 1954); Moore's Federal Practice, Vol. 5, p. 2631. 


This court is not divested of its power to 

remedy the looting of a District of Columbia 

corporation because of a foreign judgment 

approving an ineffectual settlement of a 

different action which the defendants in- 

equitably obtained. 

In their Brief on Appeal, as in the court below (Tr., Vol. 3, pp. 243- 

261), appellees argue that the issues remanded for trial are immaterial 
and that the effect of the Esposito settlement is to be determined not on 
the issues presented in that case but on issues which might have been pre- 
sented; that in order to deprive defendants of the benefit of that settlement, 
plaintiffs had the burden of proving actual, "extrinsic" fraudand that 
inequitable conduct amounting to fraud, either in the sense of deception or 
breach of trust, is not sufficient. Thus, the Appellees' Brief is essentially 
a demurrer to the issues remanded by this court in its 1960 decision 
(273 F.2d 820, 825). 


Appellees in effect argue that no matter how predatory their past 
and present management of Universal Marion may be, no matter how in- 
effectual the terms on which their liability for such mismanagement was 
"settled", no matter how inequitable their conduct in obtaining that settle- 
ment and its judicial approval, there is no remedy now available to the 
stockholders of Universal Marion. If the appellees are right, the case 
could have been disposed of on their Motion to Dismiss the last appeal to 
this court, or on their Motion for Summary Judgment which Judge Walsh 
denied below. If the appellees’ authorities are controlling here, there 
would have been no reason for this court's 1960 remand — there would 
have been nothing to be tried. 


We submit, however, that this court is not as impotent as the de- 
fendants suggest in the face of such misconduct. The line of New York 


7 But cf. Marshall v. Holmes, 141 U.S. 589; Griffith v. Bank of New York, 
147 F. 2d 899 (2d Cir., 1945), cert. den. 325 U.S. 874; Publicker v. Shalcross, 
106 F. 2d 949 (3rd Cir., 1939). age he 
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cases on which the defendants now rely was considered by the District 
Court for the Southern District of New York in the Breswick case. That 
court recognized that to estop defendants before it from relying on a 
judgment obtained by their own inequitable conduct was in no way a depar- 
ture from the settled rule that a judgment after trial of one derivative 
action is res judicata as to all others based upon the same cause of 

action (citing the principal cases now relied upon by the defendants) ® 

And other federal courts sitting in New York have not hesitated to relieve 
parties of the conclusive effect of New York State court judgments when 
they were inequitably obtained and when rigid adherence to legal doctrine 


would work substantial injustice. Griffith v. Bank of New) York, supra; 


Winkelman v. General Motors Corp., 44 F. 2d 960 (S.D.N.Y., 1942).° 


It is no mere coincidence that it was the local New York State court 
procedure, both here and in Breswick, that the defendants favored, or 
that the stockholders in the New York State court had been inactive in 


5 Breswick & Co. v. Briggs, 135 F. 2d 397, 404 (S.D. N.Y., 1955) app. dismissed 

No. 23,661 (2d Cir., 1956), cert. den., 351 U.S. 967. And in determining the effect to 
be given to the judgment of a sister state, the New York state courts |are not so indif- 
ferent to the equities and the conduct of the party pleading it, as the defendants would 
suggest. Gray v. Richmond Bicycle Co., 167 N.Y. 348, 60 N.E. 663, Davis v. Cornue, 
151 N.Y. 172, 45 N.E. 449. See also Wehrhane v. Peyton, 134 Conn. .486, 58 A. 2d 
698 where the highest court of Connecticut recognized its right to enjoin parties be- 
fore it from pleading a New York state court judgment inequitably obtained. 


° See also: American Law Institute Restatement of Judgments 8114, pp. 547, 
551; Note: The Binding Effect of Class Actions, 67 Harv. L. R. 1059, 1065. Stella v. 
Kaiser, 218 F. 2d 64 (2nd Cir., 1954) cited by the appellees, does not hold differently. 
There the settlement pleadedas res judicata in the Southern District of New York had 
been approved by the District Court for Michigan after a thirteen-week hearing 07 
stockholder objections, held in accordance with Federal Rule 23(c). Pe ent v. 
Frazer, 93 F. Supp. 13 (E. D. Mich., 1950). The plaintiffs in the Stella case had 
intervened and participated in the Pergament suit and had tate i raisedthere the 
fraud issue which they soughtto relitigate in the Stella suit.. The se lement was ap- 
proved by the Michigan District Court among other reasons, because the objecting 
stockholders were interested not in benefiting the Corporation, but i harassing it; 
93 F. Supp. 13, 20. The Court of Appeals for the Sixth Circuit had affirmed the 
District Court's decision holding that there was "no contention and there could be 
none, that in approving the compromise, important information was concealed from 
[the trial judge]" and that "every possible aspect of opposition was explored by him" 
in the course of the thirteen-week trial. Masterson v. Pergament, 203 F. 2d 315, 
330 (6th Cir., 1953). Under those circumstances, the Second Circuit held that the 
same fraud issue could not be made the basis for a collateral attack on the 
Pergament judgment in the Stella case. 
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each case until the ‘settlement offer was received. The abuses inherent 
in New York State’s regulation of stockholder litigation are well-known 
to corporate defendants as well as to commentators. While the New 
York legislature has enacted legislation curtailing the minority stock- 
holder's traditional remedy, 10 it has studiously avoided the enactment 
of legislation regulating the settlement of these suits as repeatedly re- 
ii Crippling 
restrictions on the trial of stockholder actions and the lack of any statu- 


commended by the New York Law Revision Commission. 


tory regulation of settlements, combine to encourage "strike suits," 

— suits which are brought for the purpose of settling on a basis that 
allows fees for the attorneys rather than litigating at least until adequate 
relief is obtained for the Corporation. 


A rigid application of the principles invoked by the defendants in 
this case, would give corporate directors in any derivative suit absolute 
control over whether or not their fiduciary conduct will be adjudicated 
at all, and if not, in what forum, before what judge, or referee, and under 
what procedure their liability is to be released and discharged. It would 
inevitably result in a kind of Gresham's law of stockholder litigation 
whereby weak stockholders drive out the strong ones. If the defendants 
are allowed to choose the stockholders with whom they will deal and the 
forum that they will favor, they will always prefer to settle with weak 
stockholders with inactive cases in restrictive states, and to use such 
settlements to paralyze the strong stockholders who are prepared to go 
to trial unless adequate relief is offered. Although New York State has a 


statutory scheme which discourages the trial of stockholder suits, and 


ap E.g.: The onerous bond requirement on plaintiff stockholders (861(b) of the 
New York General Corporation Law, Plf's. Ex. 8), indemnification of the expenses 
of defendant officers and directors,( §61(a) of the General Corporation Law) the 
restriction of discovery (N.Y. Superior Court Rule XI, Plf's Ex. 44) and the shorten- 
ing of the statutory period within which such actions may be brought (New York Court 
Practice Act, §§48 and 49). 


il Hornstein, New Aspects of Stockholder Derivative Suits, 47 Columbia L. Rev. 
1, 3. 
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its courts are as crowded as any, no court is averse to the appointment 

of a referee to process a settlement and no referee whose fee is at stake 
will voluntarily defer to the court of the corporation's domicile. If the 
race of diligence is conducted according to the defendants’ proposed rules, 
diligence will be penalized and venality will be rewarded, with the corpora- 
tion always ending up the loser. 


We submit that in the face of the threatened corrosion of a remedy 
like the stockholders’ derivative suit which is an essential safeguard to 
the proper functioning of the free enterprise system, this court will not 
be paralyzed by blind adherence to archaic concepts. Cf. Hazel-Atlas 

————— 
Glass Co. v. Hartford-Empire Co., 322 U.S. 238, 246 (1944). | We submit 
that the courts of this District in dealing with fraudulent transactions 
undertaken in this District by corporations created by this District, are 


not as powerless as the defendants suggest, to see that serious wrongs 


are appropriately remedied. 
Respectfully submitted, 


MILTON M. GOTTESMAN 
A. ALVIS LAYNE 


Pennsylvania Building 
Washington 4, D. C. 


Attorneys for Appellants 


